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PREFACE. 


International Law may be regarded as a living or- 
ganism, which grows with the growth of experience and is 
shaped in the last resort by the ideas and aspirations current 
among ci\dlized mankind. He who would accurately de- 
scribe its present condition must sketcli the outlines of it-s 
past history and gauge the strength of the forces which are 
even now acting upon it. He must understand the processes 
whereby it reached the shape in which we see it and forecast 
the changes wliich will accompany its future gTOwth. The 
perfect publicist must take all philosophy, all history and all 
diplomacy to be his province. He must weigh in the balance 
of absolute impartiality the actions of statesmen and the 
decisions of judges. He must l)e familiar in equal degree 
witli the rough amenities of camps and the stately etiquette 
of courts, I lay no claim to the possession of these exalted 
qualifications. I have but attempted to trace the develo})- 
rneiit of International Law in such a way as to show on the 
one hand its relation to a few great ethical principles and on 
the other its dependence upon the hard facts of history. The 
severest critic cannot be more sensible than I am of the de- 
ficiencies of my work. They are due partly to the greatness 
of the task compared with the powers of the doer, and partly 
to Jlntoward circumstances of change and unrest which ham- 
pered its progress from beginning to end. I shall be more 
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than satisfied if I have succeeded in placing before students 
of political science a clear and readable outline of one of the 
most important branches of their subject. 

The book is divided into four, parts. The first deals with 
the nature and history of International Law, and in the order 
of thought precedes the others, wliich set forth the rules ob- 
served among states during peace, war and neutrality. But 
nevertheless it will be wise to leave a careful study of the 
questions discussed in the first three chapters till the rest of 
the work has been mastered. Some knowledge of the usages 
of international society is necessary before the student is in 
a position to appreciate the tendencies of opposing schools of 
thought among publicists. Nor need any inconvenience arise 
from this mode of procedure ; for nothing is easier than to 
turn back at the end of a book and read again with an edu- 
cated eye the early pages, whose discussions on definition and 
method puzzled the mind not yet familiar with the subject 
of wdiicli they treat. I have striven throughout to avoid un- 
necessary controversy. When I have been obliged to wrestle 
with philosophical problems or historical puzzles, I have en- 
deavored to avoid the reproacli of mistaking obscurity for 
profundity. But on the other hand I have recognized that 
difficulties are not overcome when they are shirked, and my 
aim has always been to bring to bear upon them the best 
resources at my disposal. If I have failed, the fault is due, 
not to inability to see the mark, but to lack of power to 
hit it. 

In a work written in English, and intended in the main 
for British and American readers, it is natural that most of 
tlie cases should be taken from British and American history. 
I have so taken mine of set purpose. The more the two 
great English-speaking peoples know of each other the better 
friends they will be ; and on their friendly co-operation de- 
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pend the fairest hopes for the future of humanity. No one 
who has taught, as I have taught, on both sides of the 
Atlantic, can have failed to notice that the influence of old 
controversies and misunderstandings has not entirely passed 
away, even among the educated classes. 1 have approached 
these questions with a sincere desire to show to each side 
the strength of the other’s case and deal out impartial justice 
on every occasion. If I have ever inclined the balance too 
much in favor of my own country, the error is that of one 
who, were he not an Englishman, would ask no better fate 
than to be an American. 

The story I have to tell wall be found in the text. I have 
not relegated importa^it matter to notes, nor printed on my 
pages long quotations from other authors or excerpts from 
original authorities. I have preferred the much more labo- 
rious task of extracting their substance and putting it in my 
own words into the body of the book, which I ti’ust has 
gained thereby in both decrease of bulk and increase of 
readableness. But 1 have taken care to provide the means of 
checking my assertions. At tlie bottom of nearly every page 
will be found references, by the use of which teachers and 
students can ain|)lify or correct the statements in the text and 
men of affairs obtakl the more detailed information they may 
want for practical purposes. The Jiotes are, I hope, sullicient. 
My object has been to make them adequate without over- 
loading them with matter. I have not, for instance, referred 
to a large number of writers of all degrees of authority, when 
the citation of a few great ones gave the nece8^sary support 
to my argument ; nor have I quoted a dozen cases, when one 
or two were enough. I have also taken care tliat most of 
the cases given in the text should bo something more than 
mere names to my readers. The material facts are almost 
always described, so that the points of law may be seen in 
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relation to the actual circumstances which were l)efore the 
courts. The table of contents has been so arranged as to 
afford an analysis of the whole book. 

The writer of every new work on International Law is the 
debtor of all who have gone before him in his particular 
sphere. His best acknowledgments are to be found in his 
references and quotations. The extent of my own oblig' 
tions to others may 1x5 roughly measured by the frequency 
with which their names occur in my notes ; but I cannot 
refrain from making special mention of two. I have been 
helj)ed at every turn by the robust judgment and incisive 
arguments of Mr. R. IL Dana, and the judicial reaKSoning and 
encyclopedic knowledge of Mr. W. E. Hall. Both have 
joined the majority, not indeed too soon for fame, but too 
soon for the expectations of those who profited by their 
labors. Mr. Hall was taken from us in the zenith of his 
powers, and Mr. Dana had coll(5eted the materials for w'hat 
I venture to think would have been tlie best of all books on 
International Law, had he lived to write it. To the mem- 
ory of both I offer my humble tribute of reverence and 
admiration. 

T. LAtVKKNCE. 

July 24, 1895. 


PREFACE TO THE THIRD EDITION. 

Foot-notes havx? been added and alterat ions made in tlie text in order to 
l)ring the book abreast vd’ events. lUit it was found impossil)l(' to deal witli 
sevt'ral important matters in tiiis way ; and tliey have tlnu'efore bt-en relegated 
to an /\ppendix, refeiamces to wliich axe given where tlie text deals with tlie 
fiaine i>r eogna.te matters. For instance, a. reference to Section IJ. of the 
Appendix will t>c found on page 1.^5, which ends the discussion of Interven- 
tion in tlie text ; and this section contains an account of tJie recent intcrveri' 
tions of the United StatCvS in Cuba, and Great Britain in tiie Transvaal. 

T. LAWRENOl. 


Girton RecTORY, (IvMmnooK, Englani>, 
August 1, 1900. 
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Part I. 


THE NATURE AND HISTORY OF INTER- 
NATIONAL LAW. 


CHAPTER L 

THE DEFINITION OF INTERNATIONAL LAW. 

§ 1 - 

Internai’IONAL Law may 1>« dofiiie*! as The rules which 
determine the conduct of the qeneral body of tiio liciiiiiiion >,{ 

. t ' ' • /-FT' / ' r Intonifttioiml I.HW. 

ciimized states in their aealrnr/s imih one another. DiivimiUy ot mait- 

^ ^ ^ i',M' it (juito .s.'iUs 

In JnterriatiDiiai as ui otlicr scataices, a luoiory. 

good deiinition is one of the last results to be arrived at. 
Until the nature and scope of any stvidy ai’e clearly seen,- its 
boundaries cannot be deternnned with perfect accuracy. A. 
definition, in order to be satisfactory, ought to give wdili pre- 
cision tlie marks whereby the thing to be defined is distin- 
guished from all otlier things ; and unless it does tin’s it is 
either incomplete or misleading. We may ex[)ect that differ- 
ent definitions of a science wdll be given, not only in its in- 
fancy, befoi'e its nature and limits are clearly understood, but 
even in its maturity, if those who cultivate it differ as to its 
methods and as to the extent of the subject-matter with which 
it deals. International Law is in this latter predicament. It 
has been studied for ages ; but though its expounders are grad- 
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ually approaching towards the adoption of a consistent body 
of doctrine, they have not yet come to an agreement upon 
such questions as the exact character of the processes to be 
followed in their reasoning, or the relation of their science to 
Ethics and Jurisprudence. Accordingly each writer’s defini- 
tion is colored, to a certain extent, by his own views; and 
tlie definition at the head of this chaider is no exception to 
the general rule. It regards Tnternatioiial Law, not as an 
instrument for the discovery and interpretation of a transcen- 
dental rule of right landing upon states as moral beings 
whetlier they observe it or not in practice, but as a science 
wbos6) cliicf business it is to hnd out by observation the xules 
actually followed by states in their mutual intercourse, ana 
to classify and arrange these rules by referring them to cer- 
tain fundamental principles on which they arc based. 

§ 2 . 

It will be seen that in the definition we have given, no 
mention is made of riglits and obligations of statf^s. These 
Th.^ proceptH of terms have been carefully excluded in order to 

Inttii-nutloual Law • i i i * 

aro rnios wboxiuu- avoid tliG coiitrovertcd question whetlier Inter- 

thyy are or are lAot ^ 

national Law is, strictly speaking, law or not. 
If it be law proper, then it confers rights and creates obliga- 
tions ; but if tlui t(3rm law is improperly applied to it, 
cannot with projii'iety speak of rights and obligations as flow- 
ing from it. Ill framing a definition, it is advisable to include 
as little controverted matter as is possible witliout sacriiiciiig 
clearness to a desire of avoiding difficulties. Acting upon 
this prinvciple, we have used tlie neutral term rules instead of 
the disputed word laws^ and have discarded altogether the 
phrase riyliU and ohliyations. The question whether our 
science is properly described as law will be found discussed 
further on ri but whichever side in the controversy we iyake, 
we may adopt the definition at the head of this chapter. 

1 See §§ 8-11, 
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§ 3 . 

The governmente of all states, whether civilized or barbar- 
ous, are compelled to exert activity, not merely in conduct- 
ing their internal alfairs, but also in regulating lutenuuionai Law 

, , is g'ejioraily ob- 

their conduct towards the governments and iieo- w^mi by states, 

. T’l i 1 thoiijjTh baLo and 

pies ot other states, lb veil where a state adopts iheit> son>e otits 

^ coniftiands are dis- 

a self'-sumeient theory of national life, and en- I'ftitrded. 
deayors, as Cliina did till quite recent times, to keej) its 
people from all intercourse with foreigners, it does not escape 
from the necessity of dealing with them. It cannot act its 
if it wer(j alone in the world, for the simple reason that it is 
not alone. I'he wliole machinery of n()inin tercouise is cre- 
ated witli a view to other states, and absorbs in its working 
no small portion of the care and attention of the government. 
If, then, exteiiial affairs liave from the necessity of the case 
to be dealt with by states who have ado])le(l a [policy of the 
most i’igorous isolation, it is clear that the vast majority of 
peoples, who desire greater or less amount of intercourse 
with their neighbors, impose thereby upon their rulers the 
task of dealing to a very large extent with foreign nations. 
The coexistence of states in proximity to one another renders 
it necessaiy for tliem to })ay some sort of regard to eacii othei’ ; 
and the more civilized the states, the more intimate) the inter- 
course, Civilization not only provides men with niany inter- 
ests in coiniiion ; lint it also tends to remove man’s sus|)ici(>M 
of his brother man. Commerce, inteniuirriage, scientiiic dis- 
eovory, eoimniinity of I'cligioin harmony in political ideas, 
mutual admiration as regards aclueveinents in art iitxi iitera- 
ture, identity of interests or even of passions and piejudices, 
— all these, and countless other causes, tend to knit states 
together in a social bond sornewliat iiualogous to the bond 
between the individual man and. his fellows. But just as 
men ‘COuld not live together in a soeiety without laws and 
customs to regulate their actions, so states could not have 
mutual intercourse witliout rules to regulate their conduct. 
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The body of such rules is called International Law. We do 
not say that it is invariably observed. Like other law, it is 
soniotiines disregarded by those who are supposed to submit 
to it; and owing to the absencc^pl coercive force to 
nations to obedience, it is more liable to be violated than are 
the laws laid down by the sovereign power in a state for the 
guidance of its subjects. But, all statements to the con- 
trary notwithstanding, it is generally observed. A state here 
and there may sometimes disregard oiie of its plainest i)re- 
cepts ; but it does “ determine the conduct of the (jeneral hodj/ 
of civilized states,” and this is all we assert in our Helinition. 

§ 4 . 

Strictl}^ speaking, there is not one International Law, but 
severaL Wherever a group of peoples are compelled by 
Inter Ttutioimi Law local coTitiguity 01“ othcr circumstauces to enter 

ap|»lio,s to civilized . * . , c i 

ftutes only, though mto relatious witii eacii other, a set oi rules 

It is not c^MiCuicd 

to Christian stutes- aiid customs IS Burc to grow Up among them, 
and their intercourse will be regulated thereby. The rules 
will differ at different times and ‘ among different groups. 
Their nature will be determined by the ideas current upon 
tlie subject of international intercourse and the practices per- 
missible in warfare. In these matters the notions of classical 
antiquity differ immensely from those of inodern Europe, 
and in our own day tliere is a great gulf fixed between the 
views of European and American statesmen on the one 
hand and those of the potentates of Central Africa on the 
other. But though there are several systems of International 
Law, there is but one important system, and to it the name 
lias been by eommon consent appropriated. It grew up in 
Christian Europe, though some of its roots may l)e traced 
back to ancient (xroece and ancient Rome. It has been 
ado]>ted in modern times by all the civilized states of the 
earth. Tlie nations of the American continent are bound by 
it no less than the powers of Europe. We have, therefoi'e, 
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in our definition, spoken of it as ‘‘ the rules which determine 
the conduct of the general body of civilized states.” But 
we have not thought fit to follow the examj>le of some 
writers, and limit it still further to Christian states.^ It is 
quite true that modern International Law grew up among 
nations .which professed Christianity, and that many of its 
chapters would have to be very differently written if Chris- 
tian influen(3es had been absent from their formation. But 
it is also true that more than one non-Christian state lias 
adopted the European international code. Turkey, for in- 
stance, and Japan make formal profession of regulating 
their conduct by it, and expect other states to observe it in 
dealing with them. In the face of such instances as tliese, 
it would be playing with facts to restrict International Law 
to Christian states. 

We have spoken hitherto of the mutual intercourse of 
states and the rules for dealing witli it. But a great part 
of International Law consists of rules for carry- l&w 

iiig on war, and war cannot with propriety be 
termed international intercourse. Yet if it is 1 b 

not intercourse it arises out of intercourse ; for pa^ntic. 
if states could live an isolated life, tliough they would never 
be friendly, tiiey would also never quarrel. Moreover, civil- 
ized states have in the course of to adopt, and in a 

large measure to keep, a number of most important ruh^s for 
determining their conduct when at war, both towards the 
enemy and towards other powei'S not involved in the quar- 
rel ; and the latter, who are termed neutral, have also to 
observe special rules with regard to the belligerents. All 
these rules are parts of Inteiaiational J^aw ; for they guide 
the conduct of states in their relations with one another. 
We lutve endeavored to include tliem in our definition, along 
with the rules of ordinary pacific intercoume, under the coin- 
^ e.g, Woolsey, International Law^ § 5. 
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prehemive phrase, “rules which determine the conduct of 
the general body of civilized states in their dealings with one 
another.” 


toniH of Inw sluill 
prevail in inatierH 
of {private r}g;’ht. 


Matters belonging to the sphere of external activity are 
generall}^ carried on between state and state, or, to speak 
iniernfttionfiri aw absolute prccisioii, between government 

government. But there are certain excep- 
ruU's miin- tioiial cascs wlierc external matters have to be 
conmetu!'^%8^^ settled between the government of one state, 
pre^aii^lwLu actiMg tliroiigh its authorized^ligehts, and pri- 
ofprivuion-ht. indivi(hials to another state. 

Thus, if in time of war a subject of a neutral state attempts 
to carry to one of the belligerents a.riieles useful chiefly for 
warlike pur|)Oses, such as arms and ammunition, tlie other 
belligerent may stop him on the higli seas or in l)elligerent 
territory, and coniiscate all the goods in question. In such 
cavses the J)elligereiit state deals directly with the neutral 
individual. It has not to complain to his government and 
get him restrained or punished by the la\\^s of his own coun- 
try; hut it is aliovvfal by Iiiteinational Ijaw to strike straight 
at the offender and confiscate liis property. We see, there- 
fore, tliut our subject includes some of tlie dealings of states 
in matters of public riglit and public ])olicy with subject indi- 
viduals belonging to other states ; aiid it may seem at first 
sight as if such cases were not provided for in the definition 
we have adopted. But this is a mistaken view. The neu- 
tral individual wliose contraband cargo is coafiscated suffers 
iindtu' a rule to wliich his government has given express or 
I tacit consent, and if any other rule is a])plied it will at once 
I jirotesi and demand compensation for the injury done to its 
f subject. whicli ax)plie8 in the first 

instance to a private person. The 

the strictest sense, and juoreover they deal with piihlic affairs. 
To continue the illustration with which we began, the ques- 
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tion whether or no a belligerent state should have the right 
to stop trade between its enemy and neutrals in articles 
directly useful for war, is a most important question of 
public policy, and is settled by the code which the great 
society of independent and civilized states has adopted for 
the regalatiou of the conduct of its members towards each 
other. The fact that it is found convenient to allow the 
belligerent to deal tirst will) the offending individual and his 
property, does not de|)rive the matter of its international 
quality. It belongs to the sphere of the mvitnal dealings of 
civilized states. But the same statement can hardly be made 
concerning those questions of private right which arise owing 
to diffei*ences in the rules laid down by states for the reguhv 
tion of such matters as contracts, wills, and intestate suc- 
cession. Wlien a man dies intestate in one state leaving 
property in another, or makes a. cojitract in one stole to be 
performed in another, tril)unals have to decide whether the 
law of the former state or the law of the latter shall {)revail 
in the common case of a difference between them. Tliere 
are many other questions of the like kind in ^vhich a conflict 
between two or more systems of law has to l)e settled, and in 
the course of time a large number of rules has grown u|> 
for their settlement. These rules are adopted and adminis- 
tered by the courts of most civili/Aal states, a^ul are some- 
times called Private International Law. lint tlic title is a 
misnomer. The rules iirA mnatinn ca,nn( it, with propriety b o 
c alled internat ionaL^ They deal with interna] and [uivate 
matters. A state can forbid its tribunals to enforce any of 
them without committing an offence against the law of 
nations. The branch of jurisprudence which deals with 
them was properly termed by Judge Story, one of the great- 
est of its expounders. The Conflict of Laws ; and we shall 
not attempt to consider it under any of the chapters of the 
international code. It is, however, necessary to add that 
when we come to formulate a state’s Rights of Jurisdiction, 
J Holland, Jurisprudence., 286-28B, 
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we shall have to define the limits of its authority over cases 
such as we have just described. But it is possible to do this 
without entering upon a discussion of the minute and highly 
technical rules which are administered by courts in deciding 
matters of private right where the law of one country con- 
flicts with the law of another. 

§ 7 . 

The name InUrnaticmal Laiv is much more modern than 
the system to which it is applied. Facts and theories as to 

the origin and basis of our science have been 

The history of the - . t . * ^ 

nuniesjrivin to reuected 111 its nomenclature. A great numtier 

the science. - . ^ • c 

01 its prece[)ts and many of its diplomatic lorms 
were dtuived from Jtoman Law, directly by civilians or indi- 
rectly by canonists, and accordingly it was sometimes entitled 
Civil Lata ( J us Civile ). Bishop Ridley, as Visitor of the Uni- 
versity of Cambridge in tlie reign of Edward VI., declared in 
a speech to that learned body, ^‘Wc are sure you are not 
ignorant how necessary a study that study of Civil Law is 
to all treaties with foreign princes and strangers. ^ And 
about a century and a half afterwards Locke, in his work on 
Education, wrote this quaint and significant passage, A vir- 
tuous and well-behaved young man, who is well veised in the 
general part of the Civil La\v (which concerns not the chi- 
cane of private cnsijs, but the affairs and intercourse of civil- 
ized nations in generaL grounded upon principles of reason), 
understands Latin well, and ean write a good hand, one may 
turn loose into the world with great assurance tliat he will 
iind employment and esteem everywliere.’' Meanwhile other 
influences had made themselves felt. The Puritan idea that, 
the Bible contained a complete code of conduct applicable to 
all possible conditions caused such works to be written as Rich- 
ard Bernard’s The Bible battels, or the sacr^ed art militdry; for 

1 Nya, L' Histoire Litt<n'aire et Dogmatique du Droit International en 
Angleterre^ 27, 
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the rightly wageing of warre according to the Holy Writ. This 
was published in 1629, four years after the epoch-Tnaking 
work of Hugo Grotius, De Jure Belli ac Bacisy had appeared 
at Paris. Pufendorf, the great disciple of Grotius, published 
ill 1672 his Be Jure Naturce et G-entiuniy the title of which 
bore witness to the influence exercised on our subject by the 
theory of a Law and a State of Nature. Similar evidence is 
afforded by tlie names bestovv^ed upon theii' works by many 
of the great publicists of the last oentury. But after the 
publication by Vattel in 1758 of liis Droit des OenSy the 
phrase Law of JSTatio^is was generally used to indicate tlie in- 
ternational code. Its capital defect as a name was the fact 
that it exactly translated the Latin Jm Gentiunty and thus 
lent color to the erroneous fancy that a large and important 
department of the law of ancient Rome was concerned with 
the mutual rights and dutiCvS of indciiendent. states. The 
great English jurist, Jeremy Bentham, put an end to the 
difficulty by coining, in 1780, the iihrase Law.^ 

It was a translation of part of the title of a woj-k by Dr. 
Zouch, who was Judge of the Englisli Court of Admiralty in 
the reign of (yharles 1. and author of a book entitled Be Jure 
Fedaliy sive Judicio inter Genies. The phrase Jwd/cfwm inter 
GenteSy happily anglicized into International LaiVy set forth 
with admirable brevity and clearness the distinguishing char- 
acteristic of our science. It deals with the relations of states 
to one another. Its rules refer to the affairs whieli arise 
between them. No better name than InfAnmatlonal Law 
could be found for it. Nearly all modei'u writers have 
adopted the phrase ; and there is little chance of its being 
superseded by any other title. 

^ I^rinciples of Morals and Legislationy XIX., § xrv. 



CHAPTER II. 


THE FATUBE OF INTEBNATIONAL LAW. 


The two problonis : 
<1) Islntunui- 
tioiuil roally 

IwBw f (2) .\ro ittt 
priiuvipioH and 
/ruloR (loi’ived ft-otn 
intuition or oxj>orl* 
Often ? 


§8. 

Ik discussing the nature of our science, we find oursel ves 
confronted by two great questions. We have first to con- 
sider whether International I^aw is, properly 
S|>eaking, law at all. And in tlie second place, 
we innst settle for ourselves the problem of the 
origin and essential character of the I'ules we 
study. Can they he deduced from ]>rinciples 
of universal authority, which every man of sense discovers 
for himself by the exercise of his reason, but wliicb exist in- 
dependently of human arrangements and human rules? Or 
must tliey be generalized from the piactice of states in their 
dealings with one another? In other words, arc the methods 
of International laiw transcendental and a priori^ or are 
they historical, inductive, and class! Ilea tory ? We will deal 
with these two questions in the order in which we have 
stated them. 

§9. 

The controversy with regard to the first question dates 
from tlie publication of Austin’s great work on Jurisprudence 
in 1832. He defined Law in its widest sense as 
A rule laid down for the guidance of an in-, 
telligent being by an intelligent being havin^^ 
power over him."’ ^ This definition, read in the light of the 

1 Aastin, Lertures on Jurisprudence^ I. 
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definiiion of I.Bw 
€LX eludes Interua-' 
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explanations of its antlior, requires tliat any precept con- 
cerning conduct shall, before it can pr<>perly be termed 
a law, (a) command not an isolated act or forijearance, 
hut a course of conduct; proceed from an individual oi’ 
body of individuals who have the intelligence to conceive 
and the power to express a wish with i-egard to the conduct 
of other intelligent beings ; (d) be enforced by the fear* of 
evil to ^^o^v irom its authors and fall upon those to whom it 
is set in case tliey disobey it. If an individual possessing 
on the one hand iiitelligence, and on tlic oilier hand pi.)wer 
to inflict piuiishment, issues a general I'.ommaud to a-ny one 
over wliom he can exercise his pow-er, that command is a law 
and the persoii who issues it is a legislai.or. l>ut laws are 
more often made l)y a number of men a.(*,ting in concei t titan 
b}'" one man acting alone. If such, a laxly' possesses corpo- 
rate iiitelligenc'e and cor})ora(.e. volition, — if, that is to say, it 
is a deternunate body, all of whose mem I ters ('.an be Iviiown, a 
body callable of thinking, willing, and acting as a wliole, — 
then it can so.t a la^v, ]>rovided tliat it is ablcj to inakt; those* wine 
disobey it suffer some ])r(;dctermined [tcnally. Tliis innialty 
is called a sanction; and the Uhva:, (‘ssential clenunits i.n any 
law are tlie issued to those who are expected to 

obey it, the restiiig <)n tlunu to oIk^j it, and the evil, 

or Sanefiort^ to fall upon tliem in case tiu^y do n(>t oltcy it. 

d’lie Austinian aigument goes on to state that lailers of 
political communities, vvliether individuals or boilifcs, are tlic' 
great eai’thly Icgislatcn’s. They wichJ tbe stor(x(-ii|> forcu of 
the community, and can make their (‘ominands ('bewMi with 
far greater facility and over far larg<n’ areas tlxin ordinary 
individuals. 'The law they set is calied LauK in 

order to distinguish it on tlie one liand from Z>//’/c,c Law, 
and on tlie otlier from those [»rcc(q)ts wliicb men obey, 
though tlicy are not set direct!}’ or indirixrtly by politi(ad 
superiors, and wlrich arc called l^ontivc MiaaiUty* Ot the 
precepts of Positive MoraUty, some are law proper, and some 
are not. Those that have a determinate author and are 
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I armed with a definite sanction, are really laws. Those that 
^are set merely by general opinion are not laws. Their 
authors are an indeterminate body ; and though it is possible 
that those who disobey them will be made in some way to 
suffer in consequence of their disobedience, yet there is no 
clearly defined penalty denounced beforehand against the 
disobedient. This class of precepts comprises most of the 
customaiy rules observed among mankind. The laws of 
fashion, the rules of politeness, the generally observed con- 
ventions as to propriety of conduct, are obviously included 
within it. International Law does not at first sight seem to 
bear much rcsemblam^c to these. Yet, accoi diiig to Austin, it 
i is properly classed along with thorn ; for it is set to govern- 
^ ments and nations, not ]>y any common su])erioi‘ armed with 
|)OW{U' to enforce obedience, l)Ut hy tlie pnl:>li(>. opinion of 
civi]iz(‘d states ; and in case of disolredience, no definite^ punish- 
ment is aiitljoritali vely denounced against the offender, tliough 
in all probability some other state or statics Avill bring some 
evil to bear upon it in consequence of the olfenco. 


§m 


Austin strops 
iipori oiKi* ♦‘ii'incitt. 
ojily ill a ('Drin/ii'X 
c'.oiK’ei_vtK.»n. 


Tt never seems to have occurred to Austin that any defini- 
tion of haw other than liis own could be constiiictod witli the 
slightest aj)proaeh to scientific accuracy. Jlut 
in trutlu his results are obtained by seizing 
upon one ehunent only in the ordiiiiiry concep- 
tion of law, and elaborating it to the exclnsion of all the 
rest. It is quite possible to take other elcnumts in tlic same 
com})lex conception, and elaborate tliem witli |)recision equal 
to tliat of the great analytical jurist. He gives prominence 
to the idea of force. A law is a precept wliieb you can be 
compelhal to obey, lie who can bring evil iqion you can set 
you a law. You are under a law when you are impelled by 
fear of evil to observe another’s command. But it is clear 
that the idea of orderly and methodical procedure towards a 
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giyen end is also part of the usual notion of law. When 
biiinan conduct is controlled by no principles, when we dis- 
cover DO consistent rule of action, Avhen restraining power 
is absent and all is irregular and chaotic, we at once de- 
scribe such a life as lawless. Now Ave can surely make this 
notion of ordjsr and restraint the pivot of our definitiou of 
law, with just as much accuracy as Austin makes his defini- 
tion turn upon the notion of superior force. For in truth, 
the idea of hiAV contains so many elements, that no definition 
could include tliem all ; and it is absolutely liocessaiy to take 
a portion only of the eoiicej>tion and treat it for the |>urposes 
of definition as if it Averc the whole. A similar method has 
sometimes to l)e followed in other sciences. The economist, 
for instance, consti-ucts a tlicory of exclianges based upon 
the tacit assunpaion iliivt men are actuated by the desire of 
gain. But he knows that in practice otlier motives are at 
work. Habit, love of (^ase, the desire to do a neighl)or a 
good turn, the wish to i)eru‘fit persons of a particular wn,y 
of tliinking, a feeling in favor of social jiisticay and count- 
less other considerations, act upon people CAam in their com- 
mercial transactions. Wwt it Avould be absolutely im|?ossil)le 
to calculate beforeiiand the force of all these motives. Tlie 
student of the mechanism of excliange, therefore, seizes upon 
that wliieh is tlie most prominent, and jjowerful, and uni- 
AXOAsal of all tiiat operate in matters of trade. He e.aleulates 
as if it Avere tlie only one ; and ilien proclaims lhat in prac- 
tice allowanee must be made for otliers, because their effec^t 
is to modify, in a greater or less degree, tlie results that 
would have occurred liad the main inotiAm bemi the only 
one.^ In the same way the jurist should understand that iny 
constructing a delinitiou of Law he must be contetit to take- 
a few of tlie m()st prominent features in a v(uy complex ^ 
notion, and should admit that the classifications based upon 
his deiinition cannot represent with absolute accuracy the ^ 
ordinary ideas of mankind. 

1 Cf. Maine, ICarly Institutions, Lecture XII, 



14 


THE NATUilE OE INTEKHATIOKAL LAW. 


§ 11 . 


But there is a peculiarity about the notion of Law which 
renders it almost impossible to define the thing so as to com- 
Bland universal assent. No one element in the 
notion is so prominent that all the others are 
small in comparison with it. At one time we 
seem instinctively to consider a law as the com- 
mand of a superior, at another as the regulator 
of COD d uct, at a third as that which compels the 
unwilling to comply in outward act at least ivith the rudi- 
mentary j)re(‘epts of righteousness, at a fourth simply as the 
producei* of unifoinuty, and at a iifth as a command pi’oceed- 
ing from properly (‘onstiiuied autliority. Now it is difficult 
to say wliicli of these ideas should be woi'ked into a deiini- 


it iA poRwiblt' to 
Miuko a vU-.thii tioTi 
of l-jiw t(n*n 1,1 jion 
the idea of ovdor 
iUHtoail of tli<‘ idea 
of force, arifl if tlii.-i 
is done J nterna- 
tiorml Law ifi Law 
ixt the titriciest 
seuao. 


tion of I/iiw to the exclusion of tlie otliers ; and yet it is clearly 
impOiSsible to inclndo them all if we would avoid inextricable 
confusion, The first two arc certainly the most important, 
and writers tm Jurisiinidence generally take one or the otlier 
of them as tlie starting-point of llieir s|)cculations. Austin 
has worlced out in detail the conception ol' I,^aw as the com- 
maud of a superior, and Ints based U])on it an important and 
accurate classification of the different kinds of rules observed 


among men. Otliers, of whom perhaps lUchard Hooker, the 
great Elizabetlian divine, may bo taken as the best represent- 
ative, have adopted as tlieir fundameuial idea with legard 
to law the notion that it is tliat wliich regulates conduct. 
Hooker, iii tluj first book of his JScjAesimtIcal Poluy^ when 
speaking ol tlmse who had anticijiated by more than two cen- 
turies the fimdarnental doctrine of Austin, says: ‘‘They 
. . . apply the naine of Law^ to that only rule of working 
wiiich superior authority imposeth whereas we, somewhat 
more enlarging the sense thereof, term any rtde or canori^ 
wherehy actions are framed^ a ImvP Ilooker does not wmrk 
out his fiuukimental coricc])tiou witli tlie scientific precision 
of Austin ; but with a few alterations and impi^ovements his 
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classification of the various kinds of rules might be made as 
accurate as that of the later jurist. Each would be imj)reg- 
liable to criticism, if once its fundamental prineiple were 
granted. Both principles are involved in the complex con- 
ception of law. Both definitions of law are tin? results of 
abstraction. That is to saj", they are obtained by withdraw- 
ing attention from all othca* portions of the notion and con- 
(?entrating it upon the one portion which is deemed most 
important. The only question for argument is, Wliicli of the 
two ideas is the key to the greatest number of distinctions 
between various kinds of rules, wbich can be made the Imsis 
of the classification most convenient for the purj:K)Bes of 
daily life and most fruitful of results in the ih?ld of juiistieal 
research? Any attempt to answer tliis question would be 
foreign to our pres(?nt purpcrse. It will be sufficient to point 
out hoze tluit Hookers deiinition of J^aw as “ any lailo or 
canon wlierelzy actions arc framed”^ clearly included Inter- 
national Law, since tliat law is a collection of rules for the 
guidance of human conduct in one of itvS most im|>ortant 
spheres of activity. Austin, as we have seen, denies the 
term l.aw to the rules which govern tlio mutual, intercourse 
of states. International Law is, therefore, properly called 
Law if we take one definition, improperly so cal led if wa? 
take another definition. Ibit since the common, consent of 
writers upon the sulqect gives it the disputed title, we need 
not hesitate to a^loj>t the name without making ax.i attempt 
to solve the difficult question of its perfect accuraev. VV^e 
shall use the phrase Jntei'ncitiojial Lato as a clearly defined 
term with a technical meaning useful for our ])res(nit [rur- 
pose. In tlie })recediiig oba))ler we endeav'ored tu draw out 
step by stej) its full signification. In tins chapt^n* we have 
tried, to show tliat tlie word JLa?.v can be, and lias Ijeen, so 
defined as to make its use in connection with the rales that 
purport to govern the intercourse of states perfectly legiti- 
mate. To go further would involve entering upon a long 
^ Ecclesiastical Polity,, I., III., i. 
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coLtroYersy more fit for a work on J urisprudence than for 
one on Tnteriiational Lawd Usage is on our side, and there 
is no valid reason why we should disi'egard it. Indeed, we 
shall spealv not only of International Iai\v, but of Interna*- 
tional Moi’alily also, meaning by the former phrase rules 
i; which stales liavc expressly or tacitly consented to observe, 
I and by (lie latter rules which in our view tliey ought to 
i observe. Uhus in passing judgment ii|)on the conduct of a 
state on a given occasion, we si i all be able to say it was both 
legal and moral, or it was legal but not moral, or it was 
moral but not legal, or it was iieitlicr moral nor And, 

as if there was not in these statements a sufficient wealtli of 
altei'uatives, the wi'itings of pubrufists pmvide us witli yet 
another. They speak of tlie iJom.Uy of Natiott^^ meaning 
thereby lliose rules of courtesy winch states sornel.iimvs accord 
to one anotlKu; though not liound to do s<> l.,>v tJie aece|)ted 
international code. We have to add, tlierefore, to Interna- 
tional I>aw and In ternationa] Morality, Iiilcrnationa,! Comity 
also. A vStatioact nray l)e legrd, moral, courteous, or any com- 
bination of tliese three. 

§ 12 . 


jit’OCt't'il;-. 

a priori > 


iM'.thC!- 
in' Li!"' 


The next subject to be fliseussed is far more important, 
it matters veiy little whether we call International Law by 
ir».port.iMr< ofiiu. uamc, or l>y one somewliat dilTeiunt, as long 

as both, names signify the same thing ; lait it 
matt(*rs a great deal wludJicr we regard it as an 
a priori inquiry into what the rultvs of interna- 
tional inieiHamrse ouglit to be, or an hisiojical in vestigation 
of wliat tlic}’ are. Our conception of tlie science as a wliole, 
and our treatment of it, both in principle ami in detail, must be 
det(*ntilned l>y the views we liohl upon this great question ; 
and it will be well, therefore, if we make tliem as clear as 
possilde. Confused notions upon this point have been, and 

Sec tlu' aalhurts pajjcr on the subject in his on Some Disputed 

Questions in Modern latertiational Law. 
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still are, at the bottom of countless obscurities in tlie vr ritings 
of publicists, and countless controversies among statesmen 
and jurists. 

§ IS. 


Fii^t, /however, let us observe that whether we ap[>roac‘.h 
our science from the ethical or the historical side it will bo 
impossible to exclude from our treatment of it <'onsi.kTa- 

all consideratiojis derived from the o])posite 
point of view'. If w'c hold tliat our o])ject is to 
(liscover the prinei])1es and ])reeepts of inieriuitional inter- 
coarse tliat are most coufoi-mabhi to jiusth^e and luinianity, 
‘vve sliall still lx* olxliged to take into consideration, from time 
to time, the actaal [practice of states, and inquire into the rules 
wliich tliej do in fact observe. Neitlier in iKitional nor in I 
iTulividual affivirs is it j)OSsiblo to decide u]ion what ought to | 
be without some knowledge of wimt is. Just as rnoi'alists, in f 
discussing the rales of right ap]dica{>ie to private life, con- 
stantly allude to the current haJiits and obsin/vances of man- 


kind ill such matters as contracts, marriages, sales, and. the 
like, so tliose jurists w'lio adopt in IIjc main the view of Inter- 
national Ivaw \vc are now discaissiug are obliged to refer to 
the practice of states in their mutual dealings, and tlie rules 
they actual i}'- obo^c On tlie otber liand, ilmse who believe F 
that tile metliod of liistorical research is tlu^ (mrreid; one, find' 


themselves unalilc to .supjiress moral judgments upon tlic 
facts tliey discover. Jt is necessary for them to iiH[uire 
what tlie pri n(a|>les that guide states in their rm i t vial inter- 
eourse ought to Ihj, if their approval or disa[)[)rovjil is to be 
intelligent, and if they are to have the slightest ]k>{)C of im 
fluenciug o|>inion in the <lirection of their own wishes. Hiose 
comparatively few writers wlio have I'egardivl International 
Law as an liistoi'ical rather than an ethical inquiry, have not 
beeiL behind their fellows in criticisms and suggestions for its 
improvement. Thus we see that the adoption of either view 
does not mean the complete exclusion of considerations drawn 
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( from the other. We can jieither theorize about the ideal 
without some reference to the real, nor describe the real 
Avithout sometimes dwelling upon the ideal. 

§ 14 . 

Before we proceed to the discussion of the merits or de- 
merits of the two metliods, it is necessaiy to remark tlvat the 
Many publicists gTca t writors vvlio folimhal modern International 

coufiisit fhc ^ r i 

and tho Law did jiot draw aiiy clear line ol; denKircation 

rne.l hod iu t lu-.ir i i > • i 

writing's. between tliem, and many modern pubiicists have 

imitat('d their iiitelhictual forefatlvers in this respect. Books 
upon Literniitional Law generally proceed u])on tJie assump- 
tion that' it is possilile }>y reasoning from certain general 
principles, which are far more often assumed than proved, 
to discover a number of absolute riglits ])o.ssessed by states 
in virtue of their independent existence. Tliese rigiits, it is 
asserted, ai’o antecedent to all law, or, at any r.-ite, to jill law 
of human imjiositioin International Law recognizes them, 
but does not create them.^ But when tlie write, r/s who reason 
thus couu‘ to work out their subject, tliey fill up ail the de- 
tails of tlieir systems by referring to the conduct of states 
under circumstaruais that have actually ocmin'cd. Unless, 
tlierefoie, ^ve are jirepared to believe that in this particuiai' 
departjnent of jruman ('.oiiduct wliat is and wliat ougltt to be 
coincide i‘ar morc^ liappily than in any otliei*, we must iiold that 
the writers in qm^slion cojifuse fact and tlieoiy, and only save 
tlieras(d vt's from the reproach of s])iuniug a web out of their 
own l)rains by pra,c tier illy disc.-arding’, through tlie greater 
part of ilunr works, the priTuujdes elaborately set forth at the 
(ionirncncenient. In tlie cliapter upon the History of Inter- 
national Law an effort will be made to explain how this con- 
fusion arose; and we shall find good ground for believing 
that the mixed mode of tliouglit to which it owes its origin 

^ e,g. Hautelenille, Droits des jSTations Neutvess Discv>urs Prelimlnaire, 
VI.~XV1H. 
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w«TS highly beneficial in the infancy of our science, though it 
has long ago ceased to be anything bettor tlian a clog apcni 
progress. For the present it will be siillicient to point out 
tliat writers who treat the subject in the manner under con- 
sideration cannot be expected to distinguish clearly between 
the ethical and the historical metliod. They mingle the two 
in their worhs, going unconsciously backwards and forwards 
from one ].)oint of view to the other, and too often ])rodueing 
in tlieir readers a mode of thought as confused and confusing 
as their own. Till each conception has been clearly enun- 
ciated and sharply distinguislied from the other it is impos-l 
sibie to give an intelligent assent to either. 


§ 15 . 

We have already gone through the preliminary stages of 
defining and contrasting the rival coneei>tions ; and it re- 
mains for us now to decide which is the 
rect one. If str.tes had a common sa|-)erio]*, 
the question wo a hi be easily settled. Ills com- 
mands would be International Law, ju.st as within each 
state the commands of the individual or liody cd individuals 
possessing aovinvlgn power make u[>t}iO municipal law winch 
each member of the community lias to obey, wliether he 
ajiproves of it or not. But there is no central authority 
supreme over all »states, and capable of inllieting jninishment 
on those who disobey its precepts. The era of universal 
dominion is ovt;r, and indegiejident states now recognize no 
eanthly superior. Do they thmi appeal in their controversies 
to innate ideas of justice implanted in the mind of tlie 
liuman race ly its Creator, or to prinei|)les acknowledged by 
the general opinion of statesmen and jurists? — to precepts 
deduced from the consideration of absolute lights existing 
antecedent to custom and law, or to rules which can be 
shown to liave lieen adopted by all or most states? A very 
slight acquaintance with the history of international affairs 
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will teach ns that the latter alternative is the one adopted 
with something approaching to unanimity. Statesmen uj.)- 
hold tlie cause for which they are contending, by reference 
to acknowledged rules deduced from the general pracaice of 
states. They quote the words of treaties and of authors 
kho are universally regarded as authorities. If there are no 
precedents exactly applicable to the matter in liand, they 
endeavor to sliow that admitted principles, logically devel- 
bped, lead to the conclusions tliey wish to estaldish. Very 
seldom, do we find appeals to natural right or innate prim 
fciples of justice and hiunanity. Sometimes sueli (considera- 
tions are useed to bolstei' up a case for wldcli little support 
can be ioiiud in acknowledged principles or ai'ccptcid rules. 
'I'heii* ]>revSiuHce in a state |)aper is a- }>retty sure sign that 
Internationa] Law is !io{)elcssly against the camlentions of 
its authors. Spcsiking gcnern.lly oii a inattei' of fact which 
is, and must lx.n unafft'cted by any theory alxuit International 
Law, we nniy assert that sbites apj)eal in theeir (coiitroversies 
wltii otijcr states to usage, and, if usage is dmiblfnl, to prin- 
ciples that have been adopted by all or most civilized iiatious. 


$ lb. 


Th»^c 

sho's' Ciaf th<‘ 
is ihe correct oiiH, 


Now we may fairly argue that this .fact is decisive as to 
botii the natvu'c and the mctliod of International Law. If 
those who have to {a>nduct flic external affairs 
of states a|ipeai in controvei^sies with other 
sials's, not to such ideas of justice c.s most com- 
mend t]auns(!l.\ es at the time to the parlic^s concet'ired. but 
to a previous] determined body of rules, we may feel sure 
that the mutual intercourse of states is governed l>y these 
rules, aaul tluit t.hey are the subject matter of 1 ntcianitionai 
Law. It is, therefore, an im|uiiy into what is., not into 
wl.iat ought to be. And its method must of necessity be 
historifcil, since stat(?smen discover wduit rules to a}>ply to 
particular cases Iw an iinjuiry into, the history of previous 
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cases. That these truths have not been more generally rec- 
ognized is probably due to the circumstaiice tliat the writers 
of books on International Law have very seldom been states- 
men or diplomatists. There are of course exceptions. The 
names of Hugo Grotius, Henry Wheaton, and (Carlos Calvo 
will at^ once occur as those of men wdio have beoi distin- 
guisljed both as statesmen and as publicists ; l)ut, as general , 
rule, one set of men administer liiteruational laiw, and 
another set of men write about it, whereas the writers on t 
other branches of law are almost invariablv ineu enuanaai in ' 
the practical application of the rules they Jay down. But,’ 
ihougli tliis peculiarity has no doul>t tended to keej) U]) the 
confusion betw^een speculation and fact, it luis also liad a good 
effect. But for it there would prol>ably liave been far less of 
scientific method in the study than tlicrc is. Statesmen and 
diplomatists are so occupied with, tlie questions of th.e ; 
liiorneut tluit they lose the power of looking at rules, not as 
isolated units, but as j)arts of one great sjestene Now, a 
writer on Intern atioiial Law not oidy has to discover and 
express wilLi })recision tlie rules which states obsnrvc in 
their rniitual intercourse, but he has also to classify tliese 
rules under various heads, to slmw tliat they aie deduced 
from acknowledgerl principles, and to print out Imw these 
prixiciples sometimes qualify one anotlier. It is hardly too 
much to say that tin? haliits of mind of an ordiivary statesman 
disqualify liim for performing the latter of tiie.se two fniuo 
tions as much as they fit liim for ]:>erforniing lice fonnor. 
Exactly the converse is true of ordinary publicists. They 
have systematized details, l>ut liave too often evolved ndes 
and priiKiiples from the recesses of their own famscionsness. 
'Idle modern writer on International i,iriv/ shoi.iid thankfully 
acknowledge liis obligations to his predectrssors in ])oint of 
systematic arrangement, w-hile he endeavors to Tnak<; clear 
whatsis obscure in their views of tlie nature and method of 
the science. 
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§ 17 - 

We ]iave arrived at the conclusion that the method of 
International Law is historical rather than etliical, on the 
The coT>r]uBion in that thosc who have to administer its 

rules determine them mainly b}' a I'eferenco to 
precedent and usage. But there are other con- 
as siderations wliich may be urged in support of 

the same position. While ctliical science re- 
mains in its present condition there is no liope of a general 
agreement as to the. nature of its standards and the mode of 
d(d;erminiiig them. The existence of some of them is denied, 
and, in spitti of (ade<d:ic tendencies, tlie iiituitional and utili- 
tarian schools aj’e as fai* ajxirt as ever, if it woro necarssary 
to dc'termine tlui riglits of *states Iw I'oference to Moral Phi- 
losoj>iiy, ])ul)licists would give different versions of them 
accoiding as tlury differed in their views of the fundtimental 
queKtions ol Ethics, and w'e sljould have almost as many S3"S" 
terns of internationai [./aw as we have writers upon (lie subject. 
It is true that most of the great publicists have emioavored 
to det(!rjnu)e tlie rights and duties of stales according to 
j»riii<'ip[(.‘s Tvdht'h seemed to them just and rlgliieous and eon- 
sistent with [utmaii nature at iis l.>ost, and neveitheless tliey 
luive given us ojie tolerably uniform system and not scores 
of eonlhcthig systems. But tlieir agreement in detail does 
not arise from a similar agTcement in principle. It is the 
result of a commoM negl<M*t to work out witli logical precision 
the principles oji which they based their systems. As we 
liave stated Indore, they refer to usage, and argue from the 
common consent of nations, while they more or less coii- 
seiously imagine they are working out a theory of absolute 
right. As long as there are on the one hand a number of 
eonllitding notions of wliat the rights and duties of states 
ought to be. and on the otlier hand a tolerably well-defined 
body of [)i‘iuei|>]es by wliieli states guide tlieir C(\>nduet, Inter- 
national Law must be founded on the latter, and not on the 
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former. The principles and the rules based upon tliem may 
be morally good or morally bad ; but they determine tlie con- 
duct of governments in relation to one another, they define 
the rights of states and set forth their obligations, and tliere- 
fore they, and tliey alone, are International Law. To argue 
otherwise Avould be to blend the ideal with the real, to con- 
fuse what ought to be with what is, and to turn m<.)ral right- 
ness into legal right. 

§ 18 . 

But while we shun altogether any such confusion, and hold 
those rules to be International hiiw wliieli states do actually 
observaL witliout regard to their goodnes.s or 
badness, we do not imagine that the inoriil 
qiialit}^ of these rules is a matter of indilTeiauKaL 
or believe that writers on ]>ablic law iummI lujt tronblc them- 
selves about it. All wo coiitend for is that the question 
wliat are tlie rules of Jnternat iona I I^a w on a given su)>ject, 
and the cpiesliou wlicther they aie good or had, sliould be 
kept distinct. They <.liffer in tlieir nature mnl in tlieir 
method of solution, and nothing but liarm can come of any 
attempt to unite tliom. Yet it is the duty of jndjlicists to 
put ethi(ail considerations jn'omimmtly forward in many 
parts of their work. Even in a book on sonn^ } nation of 
ordinary IMunicipal Law, we should ex])eet to find expressions 
of opinio]) n]>on various rules, the justice of •\vliic.h was dis- 
puted among tliose com])i^tent to form a jndgna'nt. The 
writer, for instance, of an aceonnt of the Fmglish ( 'riminal 
I..aw might lavld strongly that it was still unjust to women 
in some of its |>rovisions, and he would ])rol)al>j v' enfoice his 
view by argument v lien lie came to deal vdlh. tliose portions 
of his subject. Now, if no reasonable o]ije<ytion can be taken 
to such, a course, it cannot be doubted that the publicist is 
justified in snggestijig, on moral gi’onnds, alterations in In ter- 
natihnal I>aw wliere he deems it open to objection, provided 
always that be does not proceed to regard as law the new 
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mle lie has suggested, because he believes he lias proved it 
to he rnucli BU|)6rior to the old. But in addition to cases of 
change and reform, there are other cases whicli must be dealt 
witli on ethical grounds. If a point of Municipal Law is 
'doulitfiil, nieii resort to a supreme legislature for an inter- 
])rcting .statute ; but if a point of International Law is doubt- 
ful, thc'Y can onij-rcvsort to general reasoning for a con vincing 
argument, unless, indeed, thc)" wSettle the cpiestion by blows. 
He who in ^sueh a case bases his reasoning on Ingli considera- 
tions of inoraiity may succeed in resolving Die doubt in 
accordance with Ivnmanity and justice. International Law 
in many of its details is pecnliarly liable to disputes and 
doubts, ]x*ca.use it is liased upon usage ami opiiiion. Some- 
times therc^ are two or more diverse usages, eacli supported 
by a consideriible number of precedents, and eacli backed, up 
by a res})e(‘.tMb]e body of opinion. Sometimes a new question 
arises, unlike in riiany respects any tliat have occuired before. 
No jirecedents exactly lit it, and among lucognizcal princi- 
ples tliei’c is more tlmn one from winch a rule to set tle the 
dispute might he rleducml. Indeed, our sciem.ie jirogresses 
by reason of the rise of these doubtful points. After they 
have been disemssed, debated, and pcrliajis fouglit over, 
for many years, a clear iimi consistent body of usage with 
regal’d to tlicm cnuvrge.s from the confusion, and a new 
collection of rules is added to International Law. The 
controversies of one generation produce tlie iiudoulited law 
of the next ; ami meanwhile afresh series of diiticuUies has 
arisen, which in its turn will give birth to a iie\v chapter of 
acccjitod law. 'riiere is great scope for argument in the 
settlement of Du^se controversies ; and ethical principles 
should b(; put promineutly forward by all writci's who deal 
with them. Nations are sure not to forget considerations 
of self-iiiterest ; but the publicist should rise above national 
prejudice, and endeavor so to use his influence as to make 
the system he expounds at the same time more scientific and 
more just. 
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§ 19 . 

We are now in a eondilion to sum up the results of a long 
and somewhat intricate chain of reasoning. Briefly, they 
are these, ".riie controversy as to whether the 
term Lnw is properly ai)f>]ied to the rules of 'rcvs.iu s urrivefl ttf. 

^ ‘ , .. i]'. tlU.s duiptor. 

international conduct, is a luerii Logomaclij. li 
we follows" Austiii and liold tliat all laws are commands ,of 
superiors, International Law is iniprojanly so called. If we 
follow Hooker and hold that wliatcvo]* })re(‘.cj)t.s regulate con- 
duct are la\vs, International Law is properly so called. But 
since almost all writers a[:»ply tlie term larw to the rules which 
guide states in their mutual intercourse, it seems l)est to 
adopt it, on the clear understanding tliat the word is used 
in Hooker's sense. International I^^aw ])roceerls ih'st by 
the method of iiKpiiry into the j,>ractiees of states in their 
dealings with (‘aoh other and into the acdvii owl edged jiriri- 
cipjes on wliicli those practices are based. Having discovered 
what tliey are, it has next to classify them, derive rnles from 
them, and rediU'C them to system, incidentally, however, it 
<Ieals with (piestiou of what tlie I’liles ought to be, wben- 
ever a change is felt to be desiralde, or a doubt has to l:>o 
resolved. A writei* on International Law, tluvrrdore, must 
cease to rel}^ (*xclnsivcly uj>on metliod of ol>sm‘va,tion and 
classilication when he wishes to clear u[) a dou})tf'iil })oint or 
bring about a needful reform. For a moment his science 
ceases tr.) be iudiKUive, and he flics to general i-easoning. know- 
ing that if he coiivinees all concerned, lie facto resolves 
the doubt 07 ‘ clianges tlio law. Ho does not set a sos ereign 
legislature in motion : in a sense lie himself Ic^gislates; for he 
controls the opinion tliat is really supreme. And this lie does 
witlioiit deserting the positive inetliod and confounding the 
ideal with the real. A ride may in time become a, part of 
interuational laiw owing to the cogency of his arguments ; 
but lie must not say it is law until it lias met will) general 
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THE HISTORY OP INTERNATIONAL LAW. 

§ 20. 

By c-ommoR consent TMterriational laiw is concerned with 
tlie usages of civilizca.l powers. Its liistory is tlie history 
of tluit systein of rules foi' the guidance of 

'I'he hi'Morv nf . ‘ ^ , , , . ' i - t t 

intcrnjui.tii.d L;uv statcs 111 tueir extcriiai relalious, wlncn lias 

tiurl': ti. , , r 7-. 1 

iinOt ht (N! siiriiuo’ up anioinr tuc nalions ot i^um>i)0 aiui 

atvi liniiuv. It ^ 7 1 

into extcaidod itself to all civilized cornniUMities out- 

si<le the Eui'o])eau bouudai'ies. This systein, 
ill many of its most irnjiortaut jiarts, is the growth, of 
modern times. Its f inida.merita.l prin(.d{des are liandy three 
hundred yeai'S old. But, iuasiuin.di as sevcnal |.>o]‘lic)iis of 
modern usage, — for exitm]>]e, tlu.^ law of maritime capture, — 
oiigiiKds'il in. ji |H*riod hmg anterior to tliat limrs and many 
statics wliich noiv exist can trace l)ack for tumtuiaos jn’evious 
tlie current of tlieir iialioiial life, it semns best to begin, with 
the earliest recoi-ds we ])ossess of those nations whose politi- 
cal! idca.^-^ and eon tin nous cxLstoneo have ]>een format ivo in- 
iluonces in the deN elopment of the law which now governs the 
external relations of the })Owers of the (hvilized world. The 
little city-corn rnunities of ancimit tb'coce and the mighty 
repnl.)lic of Rome, arc tlius our backward boundaries. We 
liave to begin tlic histojy of International Law with a 
description of tlie ideas cuiTcnt among them and the rules 
wliicli guided tliem in their dealings with otlier states. This 
must not 1)0 held to im|>ly that ilie oilier nations of antiquity 
Iiad no foreign ])olicy. It sinqily means tliat their iaterna- 

2C 
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tioiial activity did not directly help to bring into being either 
the territorial distribution of modern Europe or the ideas 
wliich doininate modern International Iwaw. Even with the 
limitation just insisted npon the liistory of Inteniational Law 
is a wide and varied subject. In the sliort space of one 
eliapter it will be inipo.ssible to give moi‘e than the slightest 
ontline ctf it. I'he earlier porlioiu es])ec*ially, can be touched 
u{)on but lightly, since it is only in tlu‘ later jarriod tliat the 
system attains anything like its modern form and )u-esent 
importance. Enongli, however, will 1)0 said to show what 
are the great creative principles wincli have at various times 
governed the ideas of nations upon tlie subject of their 
mutual intercourse, liow those ]:)rinei[)]es arose, liovv tliey 
worked, and hoAv tljey were superseded by others wheii they 
were no longer a|)plica]>1e. 

The Ijisioiy of I nteriiational l^aw may be dividcal into 
three peiiods, during each of whicli one fundanunital idea 
dominated the minds of rncn with respiH't to international 
reiations. It will be advisable to take tljc periods ,s(rp.-u*ately, 
though tliei’c was in f.ud- no strongly inarked Ijouvidary line 
l)etweeai them, i)iit eacli gradually sliade<l off inle its siuates- 
sor. The old and the netv ideas struggiod awliiie for the 
mastery, and ilnaliy the new prevailed. 


§ 21 . 


Tlie first period extends from tlic earliest times to the 
establishment of the universal dominion of Lome und(u- the 
(kesars. Its distinguislung mark is the hclief e. e;- Pf^- 
tliat nations owed duties to one another if liiev klriiUi 


were of the same race, but not otherwise. Stuies 


• ' Koni.'tii Cm- 

*■ ; ii.U!S ;IS ; 

, '1 • 1 1 \ ' .-wf i( h;i.il j(o inu-j 

as such possessed no riglits, and were subject to no cu-iits luid : 
obligations. The tie of kinship, real or feigned, Ki^niip nas the 

'■ - '■ ■■ « , T ' ’ •, husi,-. (d' til*: I'Oa- 

near oy remote, tJirough the lather or tinough cous lutwetn 

, ^ . „ . . noirliic COLUUJU- 

the motiier, was tlie basis of all amdent society ; 

and just as it settled the condition of tlie individual witlun 
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the state, so it also j^resciibed and limited the duties of the 
state to other states. This comes out most clearly in the 
history of Greece. In the Homeric poems piracy and rob- 
bery arc accounted iionorable, and there is no distinction 
between a state of war and a state of peace. Tlie persons of 
heralds were indeed respected, but this seems to have been 
due to religious feeling quite as much as to any sense of 
intertribal duty. And the same ferocity wliich distinguished 
early society a])pcars to have continued, so far as barbarians 
were concenied, down to the close of the independent politi- 
cal existence of the states of ancient Greece. Aristotle 
calmly i-easons that nature intended barbarians to be slaves,^ 
and among the natural and honorable means of acquiring 
wealth lie classes making war in oi’der to reduce to slavery 
such of mankind as are intended by nature for it.- At a 
later period still, in the speech of the Macedonian, ambassa- 
dors urging the ^Etolian Council to war with Rome, occurs 
the passagii, “Cum barbaris eteriium omnibus gnecis bellum 
est, CJ'itque.’'^ Tliis was doubtless merely a rhetorical state- 
ment, but the fact that it could be made is significant. When 
we rotlect that by barbarian was meant simply non-Greek, we 
see at once that tlie Greeks recognized no duties towards 
those nations wlio were not of Hellenic descent. I>ut among 
themselves they had a rudimentary international Law based 
upon the idea that all Hellenic jieojlcs, being of tlie same 
race and similar religion, Avero united togctlier by bonds 
which did not subsist between them and the rest of the 
world. They were often guilty of acts of ferocious cruelty 
in their warfare with one another, hut nevertli^less they 
recognized sucli rules as tliat those who died in battle were 
to i-eceive burial, that the lives of all wlio took i‘efuge in the 
temples of a captured city were to be spared, and that no 
molestation was to be offered to Greeks resorting to the 
public games or to the chief seats of Hellenic worship.^ 

ipoOOr.s, P>k.l..Chs.n,,VL 8 iJvy, History, Bk. XXXI., Ch. 29. 

^IbuL, Bk. 1., Ch. VIll, 4 Grote, History of Greece^ Bt. II., Cli. ii 
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When Rhodes became the great naval power of the iEgean, 
a maritime code arose which was called the Uaws of the 
Rhodjaai^i ^^^^d was obeyed wherever Greek coiiimerce ex- 
tended. This code has a curious and important history. 
From it were derived many of the coinnicrcial and marine 
regulations of the Roman Emperors, and after the revival of 
commerce vague recollections of imperial laws were among 
the influences which helped to form tlio Consolato del Mare, 
tlio great maritime code of tlie Middle Ages, from wliich 
much of the modern law of naval capture and many modern 
commercial regulations are derived^ 

§ 22 . 

Among the Romans of the Republic there is perliaps less 
trace of a true International Law than among the Greeks. 
Rome stood alone in the world. She was not 
one of a gioni) of kiiidred states ; and therefore noVnio 

in lier dealings with other states she was i*arely 
restrained by an\' notion of rights possessed by them as 
against herself, Alairy writers have considered iliat in her 
Jiii^ .Fecial(% and in the strict rules which excluded from her 
armies all who had not taken the sa<n\iinimtum. or military 
oath, slie possessed the germs of an international code, ihit 
it is clear that these regulations sprang pailly from leliglous 
fetding and partly from the love of order which so distin- 
guished the ancient Romans. Tliey were in no r(‘.s|)cct due 
to any idea that Rome had obligations towards other nations, 
ft was the duty of tlie Fecials to demand satisfaction from 
foreign states, and to make solemn deitlarations oi' war by 
dooming the enemy to tlie infernal gods ; ^ but tlie la w which 
imposed these functions upon them was jiurely a matter of 
internal regulation, and by tlie time of Cicero it liad ceased 
to be .strictly observed. The rule about tlie military oath 

1 Pardessus, ITs et Coutumes de la Mer^ I., 21-o4, 209-200, and IT., 1-308. 

^ Livy, History, Bk. I., Cli. 32 ; Cicero, De OjJiciis, Bk. I., Cli. ii. 
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was no more intended for the protection of the enemy from 
lawless adventurers than is the American law of recruiting. 
True International Law is based upon the notion that states 
are mutually bound to observe certain rules in their dealings 
with one another. A few instances may be quoted of the 
use by Livy and other Roman writers of the phrase 
tmm 'm the sense of universal usage binding on all nations 
ill the matter of war and negotiation ; ^ but, in the main, 
Rome neither claimed for herself nor gave to other states 
the benefit of any idea of mutual obligation, except with 
regard to tlie faith of treaties and the safety of the persons 
of ambassadoi*s. 

§ 23 . 

The second period begins with the establishment of the uni- 
versal dominion of Rome under the Cce>sars, and ends with the 
in theSKooNT* Reformation. It is characterized by the concep- 
Koman tioii tluit thcrc was to be found somewliere a 

the Ktjfonrmtion . , , i i i 

— it was (leetued common superior wiiose commands regulated 
of statos must bo tlic deaUugs of ordinary states witli each oilier, 

rofiTulatcd bv a „ ~ i i p i i i i i 

coiniiion Bn'porior. — a tact wliich ol itscii com]>ietely destroys the 

Tlje Kill pcror was . ^ « 

Huoh a superior tlieoi*y of absoliite iuternational rights; for 

wLilt* the hiiipiro ^ 

was III! powerful, amoiig thosc 1 ‘ights that of etpiality is always 
reckoned, and we now see that for many ages International 
Law was based upon tlie doctrine of the fundamental in- 
equality of states. The Roman Ein|)ire in its palmy days 
extended over the larger part of Europe, and much of Asia 
and Africa. Roughly speaking, it was coterminous with the 
w^oiid of ancient civilization. The policy of its rulers fre- 
quently left some remnants of self-government to conquered 
nations. Thus the Roman Emperor was the political superior 
of a large number of subordinate rulers, and their disputes, 
whether pei'sonal or national, were settled by appeals to 
Ca3sar. Under these circumstances International Law was 

^ See article on Jus Gentium l)y the late Professor Nettleship in the 
Journal of .PhiloUHjy, Vol. XIII., No. 26 . 



THE HISTORY OF INTBENATlONAIi LAW. 31 

m 

really based upon the coinmands of a superior. Its precepts 
were laws in the strictest Aiistinian sense. They imposed 
perfect obligations, and were armed with tremendous sanc- 
tions. Universal sovereignty was a great fact. It filled 
men’s minds with awe and wonder. The Majestas Popiili 
Romani was an object of religious reverence, and the Roman 
state itself, incarnate in the person of its Caesar, was wor- 
shipped as a god. It stood between the world and anarchy, 
it protected civilization against barbarism, it united the 
nations by moral and material bonds, it kept the Roman 
peace within its boundaries, and it held at ba^^ beyond them 
the savage liordes who longed for tlie plunder of its rich 
provincial lands. No wonder, then, that its supremacy was 
not merely submitted to, but welcomed. No wonder that 
peojde theorized about it, and held that the existence of a 
common superior over all states was part of the natural 
order of the universe. No wonder that memories of world- 
wide sway were so dee|>ly graven on the minds of men tliat, 
long after Rome liad fallen, her conquerors strove to build 
anew the fabric of her greatness, and their chieftains could 
think of no alternative to tribal sovereignty but univej\sal 
dominion. 

While the old Roman Empire remained strong, fact and 
theory with regard to the settlement of disputes between 
nations coincided with tolerable accuracy. It must not be 
supposed that the Emperors issued among their laws any- 1 
thing like an international code. There was no room for ' 
any such body of rules, because the subordinate states could 
have little or no foreign policy. Their external activity was 
chiefl}^ exercivSed in tlieir dealings with Rome herself. In these 
they stood rather in the relation of suppliants to a superior 
than of equals treating with an equal on common ground. 
When dynastic disputes arose, or when one subordinate state 
complained of ill-treatment from another, an appeal was 
made to Cicsar, and his decision was final. A series of 
isolated judgments on such cases could give rise to no body 
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of rules by which international conduct could be guided; 
and, in fact, no such rules are to be found in Koman Law. 
With regard to outer barbarians the customs of Roman war- 
fare were as severe as ever. Their tribes were beyond the 
\)ale of law. Slaughter and rapine were their portion if they 
resisted, and those who escaped the sword were too often 
sold into slavery. 

§ 24.1 


After the fall of the Western Empire the theory of a 
common su])erioi‘ for states still survived. Just as Greece 
Th. n„iv conquered lier conquerors by bringing them 


Krnjdi-c and the 
Ptti)acy (daimod 
vtniv(‘rRal author- 
Ity tbo 

Middle 


into subjection to her arts and lier philosophy, 
so Rome amid tlie ruins of lier material power 
enslaved the minds of the nations who no 


longer submitted to her yoke. The spell of her world- wide 
dominion ivas not liroken by the invasions of Attila and tlie 
sack of (xenserie. When the sceptre had departed from her 
hand, men refused to believe in wdiat was Iiappening before 
their eyes. Tdiey held that her dornitiion was to be eternal, 
as well as universal. Idiough Rome was no longer the seat 
of empire, still tlie Em}>ire itself was Roman. It must live 
on, they tliought, in some form; and so they cast about to 
find a power which should be a lit possessor of the world-wide 
sovereignty no longer centred in tlie city of the seven hills. 
At iirst the only substitute to be found was the decaying 
hlmpire of the East, and for many years the Roman woi'ld 
was ruled, in nniiie at lea>st, from Constantinople. Rut in 
time a. more vigorous successor arose ; and from the corona- 
tion of Charlemagne as Emperor l)y Pope Leo 111. in the 
basilica of St. Peter at Rome, on Christmas Day, A.p._80j(}^ 
the iin|)erial power and the world-wide dominion involved in 
it were held to have passed to a new line of Frankish sover- 


^ The sultstance, and often the words, of this section and tlie two following 
are taken from the avuhor’s paper on Grotius in his £!ssays on Some Dis- 
pxited Questions in Modern International Law. 
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eigns.^ The Eastern Empire put forth a feeble protest, but 
outside its own rapidly dirninisliing territories none accepted 
its claim to universal sovereignty. For centuries the 

Roinano-Gerinaii Empire was believed to be a continuation 
of the old dominion of the city of the seven hills, and 
theoretically it succeeded to all the powers of its predeoes-j 
yoi' 2 Practically^ liowever, the personal character of each I 
Emperor largely determined the nature and extent of his i 
influence ; and gradually the Papacy, wliicli had been the ; 
chief agent in creating the new or Holy Roman Empire, 
became its lival in pretensions to universal dominion. The^' 
pretended gift hj Constantine of all the West to the Roman 
Pontiff, and the very real s])iritual su])remaey exercised by the 
successors of St. Peter, formed the basis of a claim to give 
and to take away empires, kingdoms, princedoms, marquis- 
ales, duchies, countships, and the possessions of all men.” 
And this claim was not an idle boast, as was ])roved in 1077, 
when the Em[)eror Henry IV., the most powerful prince in 
Europe, humbled himself at Canossa before the great I\)pe 
Gregory VII.^ 

§ 25 . 

The International Law of the Middle Ages wa5> influenced 
enormously by the conflicting claims of tlie Po])e and the 
Emperoi’. The idea of a common superior still ^fa 

lingered among the nations, and gj*eatly assisted .r 

the Roman Pontiffs in tlieir efforts to obtain a 
suzerainty over all temj)oral sovereigns. For as the Empire 
founded by (fliarlemagne gradually decreased in extent till it 
scarce spread beyond the limits of Ciiermany,* more, and more 
difficulty was felt in ascribing to it universal dominion. Yet 
no one dreamed of asserting boldly that indej>endent states 
had no earthly superior, and therefore when the Papacy came 

1 Bryce, Holy Roman Empire. Chs. IV., V. 

2 Ibid,, Chs. VIL, XII., XXV. 

8 Ibid., CLl. X. 
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forward with its claims, men’s minds were predisposed to 
accept them. As an arbitrator between states, the Pope 
often possessed great influence for good. In an age of force 
he introduced into the settlement of international disputes 
principles of humanity and justice ; and his supernatural 
sanctions compelled obedience from brutal potentates who 
cared little or nothing .for the higher law which he ex- 
pounded.^ Had tlie Papacy always acted upon the prin- 
ciples it invariably professed, its existence as a great court 
of appeal in disputes between states would have been' an un- 
mixed benefit. But the Roman Curia gradually sank into 
jsuch terrible corruption that the moral sense of mankind re- 
'volted against its iniquities, and the authority of the Pope 
became less and less, till at length a large part of Europe 
threw it off altogether. Both the Ihxpacy and the Empire 
remained ; but the tlieory of universal dominion received its 
death-blow Avhen in the stormy period of the Reformation 
the two |)0'u^ers, one or otlier of whicli ought, according to it, 
to have calmed tlie waves of political and I’eligious strife, 
were obliged to join in the turmoil. The Pope, of course, 
opposed the lieformers, and the Emperor took the same side. 
Community of religion became a new bond between states. 
The Protestant princes of the German Empire were often in 
arms against the Ihnperor. His authority was set at nought 
within the limits of his owm dominions, and outside them he 
had long received nothing more than mere honorary prece- 
dence as the first potentate in Cliristendom. Thus the notion 
of a common superior exercising sovereign rights over all 
nations gradually faded away. Practically it had long been 
obsolete, and at length it ceased to exist. 

§ 26 . 

New principles were required unless states were openly to 
avow that in their mutual dealings they recognized no law but 
1 J. ^S. Mill, Dissertations and Discussions^ II., 162-168. 
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the right of the strongest. For a time there was undoubtedly 
a reaction towards this view. In 1513 Machi- For a time there 
avelli set forth in The Prince the doctrine that nftor'iawS^’^ 

ness in interna- 

in matters of state ordinary moral rules did not tionai amiirs. 
apply, and his work soon became the political manual of the 
rulers apd generals of the time. Cruel as were the wars of 
the Middle Ages, it is doubtful whether the long struggle 
between Spain and the revolted Netherlands, and tlie terrible 
Thirty Years’ War, were not stained by greater atrocities 
than imy perpetrated in the days of chivalry. But fortu- 
nately for humanity the tendency towards lawdessness in 
international transactions was arrested by the publication in 
1625 of the great work of Grotius, De Pure Belli ae Pads, 
In this book the ne w ideas which had been floating about in 
the atmospliere of European thought for a century or more 
were clearly stated, systematically arranged, and logically 
applied to tlie regulation of the mutual dealings of states. 
Weary of anarchy, Europe eagerly adopted a system which 
])romised to put some curb upon the fierce passions of rough 
warriors and tlie finesse of polished statesmen. Thus the 
whole basis of International Law was clianged and new prin- 
ciples introduced into its very foundation. They belong to 
our third period; but before we inejuire what they \vere and 
how they were applied, it will be well to state very briefly 
the nature of the secondary influences whicli helped to 
mould the law of nations during the period we have just 
reviewed. 

§ 27 . 

As the Roman Empire fell, the advancing tide of barbarian 
invasion s^vept away the bulwarks of civilization. Commerce 
disappeared; warfare was restrained by no rules; jrifluoncos which 
pirates swept the seas. And in the ninth cen- 
tury *the terrible incursions of the Northmen 
began to add a fresh element of horror to the universal con- 
fusion. But a new and better order slowly evolved itself 
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out of the chaos. The Christian Church softened the man 
ners and mitigated the cruelty of the barbarian nations, as 
one by one they entered into her fold. The temporal power 
of the Holy Roman Empire and the spiritual authority of the 
Papacy worked together for a time in the cause of civiliza- 
tion. Feiidalism became the great organizing principle in 
remodelling societ}^. The study of Roman Law gave a 
magazine of new ideas and rules to statesmen and lawyers. 
The revival of commerce produced various codes of maritime 
law, of whicli the famous Consolato del Mare was th« chief. 
Viewed in connection with international relations, the most 
important part of the new orgaiuzation of Europe was tlie 
universal sujjremacy claimed by the Roman Pontiff and the 
Em]3eror, the former in tlie spiritual, the latter in the tem- 
poral sphere. To this we have already alluded. It may, 
however, be advisable to point out here that both Pope and 
Emperor were ratlier judges and arbitrators than lawgivers. 
They dealt with ])articular cases, not witli general rules. 
There was no corjms of International T^aw till comparatively 
modern times. Tlie nearest approach in the Middle Ages to 
any system of regulations that could be known beforehand 
by states was found in the various maritime codes. 


§ 28 . 

Foremost among the secondary influences which deter- 
mined the ideas of tlie Middle Ages upon international 

fmportancooftlie WaS tllC COllCeptioU of 

1^ feudaUsm. When the political 
Bovereignty. lights aiid dutics of iiidividuals within the state 
came to be associated with the possession of land, it was an 
easy inference that the sovereign of the community, whose 
political functions w^ere far larger than tliose of any other 
member of it, must have a corresponding extension given to 
his .rights over the soil on which his people were settled. 
Formerly, if he could not be universal ruler, he was lord of 
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his people. Now, in the absence of the former alternative, 
he claimed to be lord of his people’s lands. Thus sover- 
eignty became territorial, a character it still retains. The 
influence of the change has been far greater during the mod- 
ern ef)Och than it was in the Middle Ages, and it will there- 
fore be considered more at length when we deal witli our 
third period, l^xchil notions lent tiiemsjlves so readily to 
the theory of uiiiyersj^^^^ spvcmigiity that the principles con- 
tained in them could not pj-oducc any great revolution in 
tliouglit with regard to international matters wliile that 
theory retained its sway. Fendalisny organ izcal society in 
a pyraniidical form. At the base was the great mass of the 
cultivators of the soil. Above tliem came the mesne lords, 
above them the tenants -in-chief, and fmally the Idng. Hut 
as there were many kings and princes in Eurojx*, it was easy 
to go a step further and place at tlie apex, of the pyramid 
one common superior, who was to exercise overlordsliip over 
all subordinate rulers. Tliroughout the g]eat(3r part of 
Europe tliis superiority was conceded in theory to tlie liead 
of the Holy lioman Empire, though tlie n'alm of Ivugland 
claimed entire independence, and lier kings insisted upon the 
imperial cliaracter of their own royalty. Hut wlien the 
direct power of tlie Emperors became limited to (tei'inany, 
their theoretical supremacy over other lands liad little practi- 
cal effect. Among non-Germanic rulers feudal tic^s and papal 
authority formed a rudimentary public law. Hi ns we find 
tliat within the Em[)ire the lailes of Roman Law still con- 
trolled the mntual relation of states, with ('aesar as su})reme I 
judge and supreme lawgiver; wliile outside it feudal suhor- , 
dination took the place of imperial autliority, and wlien ; 
feudal ties failed the Papacy stood in the bac k ground, ready 
and sometimes able to settle disputes by its spiritual author- 
ity. We have ali'eady seen how, at tlie Reformation, thd 
Pope^nd the Emperor lost even the theoretical acknowledg- 
ment of their claim to universal doniiuiou. Hy that time 
feudalism, too, had fallen into utter decay, and the way was 
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left clear for the introduction of fresh regulative principles. 
The old order bequeathed to the new but one element, and 
that was the conception of territorial sovereignty. Roman 
Law of course remained, for it is part of the world’s heritage 
for all time ; but the portions of it that influenced the foun- 
dation of tlie new system were those which had been little 
used in the old. 

§29. 


Up to the end of the second period the usages of war were 
still ferocious in the extreme. . About the time of Grotius we 
orueitv of the beginnings of the custom of ex- 

‘ prisoners ; but this great amelioration 

inaritiiiK, codos. uiiivcrsal adoptioii by slow de- 

grees. Daring tlie Middle Ages captives were often treated 
with deitistablo cruelty. For instance, in 1268 Charles of 
Anjou, brother of Saint Louis of France, first mutilated 
and then burnt alive a number of j)risoners he had taken at 
the battle of Tagliacozzo.^ The population of an invaded 
country were subjected to the foulest indignities, and some- 
times whole districts were laid waste and turned into deserts 


out of sheer wantonness. When a place was taken by 
storm it was given up to pillage and rapine, no attempt to 
restrain the passions of the victorious soldiery being made by 
their commanders. Even the rules of good faith were fre- 
quently disregarded, though in theory their obligation was 
admitted. Both the rights and duties of neutrals were ill 
defined and loosely observed. Commerce had, however, won 
for itself considerable recognition. The date of the Conso - 
l ato del Mare is very uncertain, b ut it cannot be placed later 
t l^an th e— f cMirteent h century. And it did not stand alone; 
for the revival of commerce led to the growth of other mari- 
time codes, such as the Laws of Oleron, the Leges Wis- 
buenses, and the Coutumes d’Amsterdatn.^ From that time, 


^ Hosack, IHse and Growth of the Law of Nations, 62. 
2 Parrlessus, Us et Coutumes de la Mer, Vol. II. 
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therefore, Europe had not only a cod ified ?gy but 

also a recognized body of laws for the regulation of maritime 
capture. Just at the close of our present period diplomacyi 
showed signs of becoming a regular profession. The oldi 
custom of sending envoys only when some special business 
had to be transacted was giving place to the modern system 
of permanent embassies, resident at the courts of friendly 
nations. But though in certain parts of International Law 
some progress may be noted, yet, taken as a whole, the 
system was still very imperfect. Indeed, it cannot be called 
a system with any approach to accuracy. It was rather a 
mass of undigested, and often contradictory, precedents, and 
there was danger of its being entirely swept away in the 
great outburst of cruelty and lawlessness that arose as old 
restraints became inoperative, and old theories faded from 
the minds of men. 

§ 3 #. 

We now come to oixr third period, which extends from the 
Reformation to the present time. The basin of International 
Law during the whole of this period has been intheTuiKn 
the principle of the absolute independence of liet'orniatiou 
sovereign states, and their complete equality iriK' - - t]jo ruling- 
before the law wliich regulates their mutual exists 

. . • 1 I • .^weiety oj'indC' 

intei'course as a society oi independent units. i.en.iJui states, 

^ ^ T • T t iiK-iubertj of 

^ When a number of equal and indeiiendent ^vhio]l luive 

^ ^ mutual 

states no longer own, even in tlieory, a common nud obligations, 
superior, the most obvious mode of escape from utter lawless- 
ness in their mutual dealings seems to us, with our jircsent 
ideas, to be the regulation of their conduct towaids one 
another by rules to which all have assented. But it may 
well be doubted whether International Law in the modern 

^ Much of this section and the ten following arc to be found in the 
cauthoi;\s paper on Grotius, printed in his Easaps on Soma Disputed Questions 
in Modern International Law, but it will bo seen that he has modified some 
of the views put forward in the earlier work. 
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sense would ever have existed had general consent been sup- 
posed to be necessary before its commands could claim 
obedience. As a matter of fact, their obligation was based 
I partly upon the express or tacit consent of states, and partly 
I upon the theory of the extreme sanctity attaching to the 
j precepts of the so-called Law of Nature. The great exploit 
of the early publicists was to apply this to 

the intercourse of states, and thus fill up tlie gap caused by 
the disap] >cara] ice of the conception of universal sovereignty. 
But, in addition, general c was put forward by most of 

them as the ground on which certain of their rules rested. 
Thus from the first there were two elements in modern Inter- 
national Law. Some writers and thinkers gave greater 
prominence to the Law of Nature, otliers to tlie consent of 
nations, l>ut few are to be found who deal with one element 
to tlio exclusion of tlie other. There can, however, ho no 
doubt tliat the theory of a s^ate and a Law of Nature was 
the most powerful influence in creating, shaping, and winning 
acceptance for the International Law which arose on the ruins 
of the state-system of medimval Europe. 


§ 31 . 


'Fhe nliftfifje in 
ideas was bronchi 
about by tlje work 
of Orotius and lh(' 
theory of a La\y of 
Xature. 


It is impossible to attempt here an account of the origin 
and growth of the ideas which cluster round the notion of 
Nature and tier law. They had their birth in 
ancient Greece, and they are still alive and 
active to-day, thougli their vigor is not so great, 
or the acceptance of them so general, as it was 
when Hugo Grotius wrote that “the princi])les of Natural 
I^aw, if you attend to them rightly, are of themselves patent 
and evident, almost in the same way as things which are 
perceived by tlie external senses.”^ Such a statement as 
this takes away tlie breath of a modern jurist; but when it 
was first given to the world no one thought it extravagant, 
^ I)e Jure Belli ac Pads, rrolegomena, § 39. 
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because every one who reasoned at all upon the problems of 
society and government accepted without reserve the theory 
of a Law of Nature. Qn , this o ne point ejv^en Catholic 
Protestant were agreed. The Jesuit casuist, Francisco SuaA 
rez, and the Oxford civilian, Albericus Gentilis, wore alike | 
in tliis, that they regarded Nature as a lawgiver and endeav- 
ored to interpret what they deemed her just and simple pre- i 
cepts to a world which stood sorely in need of them, d'hose ^ 
men were two of the most distinguished of tlie forerunners ; 
of Grotius. They both wrote towards the end of the six- | 
teenth centurj^ and from the treatlso of the latter, I)e Jure ? 
Belli^ the great Dutch jurist took miicli of the jdau and / 
arrangement of his own I)e Jure Belli ae FacU. Indeed, so ■ 
great are his oldigations to Gentilis that some authorities 
are disposed to contest his riglit to be called the father of 
International Law. JUit after making all possible allowances 
for his debt to his predecessor, the fact remains tliat it was 
Grotius, and not Gentilis, who won the ear of the civilized 
world, altered its theory of international relations, and made 
its warfaie infinitely more merciful than before. It is one 
of the marv(‘ls of history that this was pos8il)le. Iluig van 
Groot, commonly called Hugo Grotius, was born at Delft, in 
tlie Province of Holland, on the tenth of A|)ril, 1583, and 
gi’ew up amid tlie later scenes of the long struggle of his 
countiyinen Avith Sjiain on behalf of their local liberties and 
national independence. He early distinguished liimself both 
as a scliolar and as a jurist, and was soon raised to public 
office. Blit the jiart he took in civil disputes led to his arrest 
hy order of Prince Maurice of Nassau and the States-General 
in 1618. He Avas condemned to pei’petual imjirisonment, but 
escaped after tlirce years, owing to the devotion of his Avife, 
and fled to Ihiris, Avhere he lived for a time on a pension 
granted by tlie Frencli king and very irregularly paid. After 
some years he entered into the dijilomatic service of Queen 
Christina of Sweden, and while engaged in the performance 
of a mission on behalf of the SAvedisli government in 1645, 
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he (Jied at Rostock from the effects of shipwreck. It was 
while he was living at Paris that he published his great book 
in 1625. Its success was marvellous. Gustavus Adolphus 
carried a copy about with him in his campaigns. In the 
Peace of Westphalia its leading principles were recognized 
and acted upon, and when learning began to revive as the 
ravages of war were repaired, it was taught as public law in 
the University of Heidelberg. 


How was it possible for a poor scholar, exiled from his 
native land and neglected in the country of his adoption, to 
CftUHosofthe change the ideas of mankind in a most impor- 
hant department of human thought? The an- 
oforotius. swer to this question involves three sets of con- 
siderations, In the first place, the world was weary of the 
evils that sprang from the prevailing doubt as to the proper 
basis of international rules, or even as to their existence. 
Tlie very cause which im[)elled Grotius to \vnte, impelled 
men to listen to his voice. He says, saw prevailing 
throughout the Christian world a license in making war of 
which even barbarous uations would have been ashamed ; 
recourse being had to arms for slight reasons or no reason ; 
and when arms were once taken up, all reverence for divine 
and human law uas thrown away, just as if men were 
henceforth anthorized to commit all crimes without re- 
straint,” ^ Wlicii his book was given to the w^orld, the 
worst horrors of the Thirty Yeax^s War had not taken placCo 
The sack of Magdeburg, the brutal license and utter foul- 
ness of both sides, the tortures, the profanities, the devasta- 
tions which turned the most fertile part of Germany into a 
desert, were yet to horrify the world. But all this and 
more followed in a few years ; and men who had lived 
through a whole generation of warfare fitter for Iroquois 

^ Be Jure Belli ac Facis^ Prolegomena, § 28. 
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braves than Christian warriors were disposed to listen #hen 
one of the greatest scholars and jurists of the age told them 
that there was a law which set bounds to the ferocity of 
soldiers and bade statesmen pause before they went to war 
on frivolous and insincere pretexts. Yet Grotius might 
have pleaded in vain for justice and humanity, if he had 
not been able to appeal to priricii)les universally recognized, 
and to show that these, when properly interpreted, com- 
inanded the precepts which lie endeavored to inculcate. He 
applied the accej^ted theory of a Law of Nature to interna- 
tional concerns, and made all who believed in that law and 
its authority believe also that it condemned the yyractices 
from which they were recoiling in liorror. And lastly, he 
brought to the performance of this great task all the powers 
of an acute intellect, and all the treasures of a maryellous 
erudition. As a scholar he was uncritical, like all the 
scholars of the seventeenth century ; but the range of his 
learning was enormous. Not only did he pile up precedent 
upon precedent, and gather instances from all history, 
sacred and profane ; but he digested his vast mass of matter 
into an intelligible system, and gave it to the world in a form 
which attracted men of action as well as students and 
thinkers. 

§ 33 . 

We are now in a position to appreciate the meaning and 
importance of the Grotian version of Nature and her Law. 
He held that man was a being possessed of a 

^ 1 1 "The O rot ian 

social and rational nature, and consequently vcnsif.n <.f Natur# 

^ and Natural Law. 

able to discern wliat was conformable with 
that nature. Natural Law was the rule of right reason, in- 
dicating that an act by its complying^ or disagreeing Avith 
human nature had in it a moral deformity or iiloral necessity, 
and )V*as consequently forbiddofii^ or commanded by God, the 
Author of Nature. This law was immutabie. God himself 
could not change it, any more than He could make twice 
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two^to be other than four.^ Human Law might go beyond it 
or deal with matters which it did not touch, but could not 
justly contravene it. Owing to its intrinsic rightness, it 
ruled the intercourse of nations as well as individuals; but for 
the guidance of states in their relations with each other, there 
was, in addition to NatM Law, based 

! upon the consent of all or most nations. This part of the 
I international code could vary from time to time ; but the 
! other portion was not subject to change, since it was founded 
^ upon human nature itself.^ 


§ 34 . 

When we are dealing with speculations such as these, we 

never know wli ether we are coriKsideri ng ethical theoiy or 

Thotiu>ory ofa legal rulc. If the Law of Nature be meant for 
cTiticisci. a collection of opinions as to tlie j)roper method 

of regulating human conduct, well and good. W e can criti- 
cise it as we could any other theory of wliat ouglit to be. 
But if it be meant as imperative law, we can only say that it 
is nothing of the kind ; for it is not a body of rules actually 
observed among men, neitlier is it armed with any sanctions 
whereby those who obey it not may be coerced and punished. 
In fact, its supporters themselves had, and have, no consistent 
point of view whence to regard it. Their thought is mixed. 
They confuse the real and the ideal. At one moment 
Natural Law is high, and holy, and plain to be seen by all 
whose spiritual and mental eyesight is not dimmed by vice 
or folly. At the next it authorizes slavery, and does not 
condemn polygamy Translated into perfectly plain language 
the greater part of the arguments of those who believe in 
Nature and her Law would come to tliis: We, and sensible 
people generally, approve of certain proceedings as right, 
and therefore they are commanded by the law of civilized 

^ De Jure Belli ac Pads, I., I., X. 

fi Ibid., II.. V. 


2 Und., L, I, XIL-XIV. 
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mankind, and all are bound to adopt them.” Bluntly stated 
in this fashion, the theory would command few supporters. 
It is only when it is dressed in high-sounding phrases, such 
as “eternal and immutable justice,” and “principles im- 
planted by the Creator in the heart of man,” that it becomes 
attractive. Natural Law, as described by Grotius, may be 
the stanc\ard at which International Law should aim, but it 
certainly is not International Law. Indeed, the boasted 
agreement of all men with regard to it never existed, even 
among philosophers. Grotius held that it was based upon 
man’s social instincts and capacity for discovering and acting! 
upon general princijdes. Hobbes argued that by nature man| 
was an anti-social animal, who fought, and bit, and devoured 
his fellows.^ Grotius declared that God Himself could not 
alter Natural Law. Pufendorf based Natural Law upon the 
commands of God.^ 'J he theory will not bear analysis. If 
Natural Law is but another name for the sense of right 
which grows as man progresses, and sets before him through 
the ages an ideal of life and conduct ever increasing in 
nobility, let us place it where it properly belongs, in the 
Science of Ethics ; but let us not attempt to thrust it into 
Jurisprudence, and confuse our minds by speculating upon it 
as if it were a branch of law. Doubtless, men do often 
observe rules which they ought to observe ; but, neverthe- 
less, the arguments which convince us that a rule is right 
are quite distinct from the researches which show us that it 
is part of human law, and the classifications which determine 
its j)roper place among other rules of a similar kind. 

§ 35 . 

The tlifiory-of a. StMe„^ o was generally held along 

with the theory of a Law of Nature. It was believed that 
there had once existed on the earth a time when organized 

^ Elements of L<m, Ch. XIV. 

® Law of Nature and Nations, Bk. II., Ch. iii., § 20. 



46 


THE HISTOKY OF INTEBNATIONAL LAW 


political societies were not yet formed, and each individual 
Th« connection ^as at liberty to do what was right in his 
tju‘mySf^ State ^ijes, uiirestraiiied by human law. In this 

condition men obeyed a few just and simple 
Lawofjs'atuie. discovercd by their own unassisted reason. 

These rules were called Natural Law, because they were 
implanted by Nature in the breast of each individual, and did 
not depend for their obligation on the sanctions of any ex- 
ternal authority. The details of the picture varied according 
to the taste of the writers. No two descriptions of the State 
or Law of Nature were exactly alike ; hut every one agreed 
in asserting tliat it was impossible to doubt their existence. 
From various indications it seems clear that Grotius shared 
the common belief of liis day as to the condition of the human 
race in its infancy ; but he certainly did not put it promi- 
nently forward in his account of Natural Law, or base upon 
, it an argument for the applicability of that law to matters 
International. This was done by his successors; and if we 
accept their premises, it is difficult to reject their conclusion. 
They argued that since man, when he had no government 
jover him to set him laws, found rules for his conduct in the 
jdictates of Nature, indeipendent states, being permanently in 
|the position of having no common superior, were permanently 
(bound by Natural Law, The whole theory is false and un- 
liistorical. There never was a time when each man lived his 


own individual life, without connection with his fellows, and 
without feeling the yoke of any external authority. The 
more we are able to discover about the facts of primitive 
society, the more clear does it become that primeval man was 
subject to numerous and galling restrictions in every depart- 
ment of life. Custom and superstition environed him like 
an atmosphere. lie could not escape from their pressure, 
and he had no wish to do so. The picture of the primitive 
savage as a being absolutely free to follow his own irhpulses 
and determine his own lot is historically false ; just as the 
picture of him as an individual endowed with lofty senti- 
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ments, and exercising a calm and passionless reason to dis- 
cover the best rules of human conduct, is psychologically 
foolish. 

§ 36 . 

But untenable as is the theory of a Law of Nature, whether 
or no it .be linked with the twin theory of a State of Nature, 
it performed a great service to humanity when The effect of t ho 
it induced the statesmen and rulers of the 
seventeenth century to acce2)t the system of inrpmv^rinter- 
International Law j)ut forth by Hugo Grotius. 

They had all been taught that Natural Law was specially 
binding in its character, and believed that men cofild not 
violate it without sinking to the level of the beasts. When 
they found it a})j)lied by a great thinker to the regulation of 
international relations, and discovered that, so applied, it 
forbade the jfractices of which they were more than half 
ashamed, and jdaced restraints U2)on that unchecked fury 
wliicli had turned central Eurojfc into a veritable 2)^^iide- 
monium, tliey were dis2)osed to welcome and adopt it. The 
times were out of joint. The old princi^des Avliicli liad regu- 
lated the state relations of mcdiaival Christendom were dead. 
The attemjft to get on witliout any ])rinci2)les at all had been 
a costly and bloodstained failure. New jfrinci|)les were jfre- 
sented, clothed with all the autliority of admitted theory. 
It is not to be wondered at that they were eagerly received, 
and became in a short time the foundations of a new inter- 
national order. In so far as they are theoretical and con-: 
nected Avlth Nature and Natural Law we have already j 
examined them and found them to be Avanting. But Ave 
have yet to discuss them on their jfractical side, and in this ? 
aspect we shall discover that they are Avorthy of the highest 
admiration. 

§ 37 . 

TP -Great i)rac\^'^^>f princii)le of Grotius Avas the indepem 
denc\.djf sovereign states. He gave up, even in theory, the 
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worn-out doctrine of a temporal and a spiritual head of 
Christendom. There was no common superior, 

G-rotius Insists on • i i . 

the Independence whether T^mperor or Tope, with a rirat to exact 

of states and the ^ ^ T 

territorial sever- obedieiice froui tliG iiations.^ Each state was 

eignty of rulers. 

absolutely independent of any external human 
authority, and as a corollary all were equal before the law 
which Nature and common consent imposed. Thife is the 
fundamental doctrine of modern International Law. We 
speak of a family of nations, a society of independent units 
termed states, where our ancestors spoke of a world-empire 
and a world-church ; and we look for the rules of our society 
ill the express or tacit consent of the units of which it is 
composed, whereas they looked to the decisions of some 
mighty head, armed by heaven itself with eitlmr the temporal 
or the S])iritual sivord. 

The second of the great practical princijiles which form 
the basis of International Law as we undeistand it is the 
doctrine of territorial sovereignty. This was not introduced 
into the science l)y Grotius. As we have already seen,^ it 
was due to feudalism, which associated political rights and 
duties with the possession of a portion of the earth’s surface. 
But tli(i Grotian system took away from it those limitations 
which had done much to soften its application in mediaival 
times. The power of a feudal lord was bounded not only by 
the rights of his su])erior, if he had one, but also by the rights 
of those Avho held their land of liim. The relation between 
them was a legal one, based upon contract, and involving 
mutual rights and obligations which the inferior as ivell as 
the superior could test in a court of law. Modern Inter- 
national Law, on the otlier hand, regards sovereigns, or, in 
other words, supreme governments, as absolute owners of the 
state’s territory in their relations with each other, however 
restricted their power may be with regard to the land of their 
subjects in all internal transactions. A ruler who cannot 
take an inch of ground from the humble|^y^ of his subj^^efs to 

1 De Jure Belli ac Pacis^ II., XXII., xiii. and xiv. ^ 
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round off his own domain, may cede a whole province to a 
brother ruler without any regard for the wishes of its inhab- 
itants, though Grotius denied that he possessed this power 
unless his kingdom was patrimonial.^ In all transactions 
between states where cession of territory is involved, whether 
the transfer be just and necessary or selfish and uncalled- 
for, the docuraents are worded as if the lands in question 
belonged to the rulers in absolute proprietorsliip. In states 
where government is carried on by consent of tlio governed, 
this is no more than a legal form, since so important an act 
as the acquisition or cession of territory is not likely to be 
performed without at least the acquiescence of the people. 
But it is hardly possible to avoid the conclusion that the 
simplification of the doctrine of territorial sovereignty, by 
taking away from it all qualifying elements, did something 
to help on tlie development of autocratic notions of govern- 
ment. It is powerless for evil now, for all it means is tliat 
the proper organ of the state should speak on its behalf; but 
was it quite so harmless in the iige of Louis XIV.? In extern 
nal matters to-day the doctrine does little moie than provide 
appropriate forms for solemn international acts, but it lias an 
internal aspect also, on which we will for a moment proceed 
to dwell. In tliis connection it deals with jurisdiction, and 
asserts that the local sovereign has auiliority over all pei'sons 
and things within his territory. How important this asser- 
tion is, and how closely it affects countless matters of every- 
day life, we shall see when we come to deal with tlu; sulqcct 
of a state’s jurisdictional rights.*-^ Meanwhile we will en- 
deavor to discover Avhy the principle of territorial sover- 
eignty came to receive the vast extension of wliich we have 
been speaking. 

§ 38 . 

The solution of the problem propounded above is to be 
found in the resort of Grotius to Roman Law for many of the 

^ De Jure Belli etc Beccis, I., III., xii.-xiii. 2 §§ 113-119. 
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rules of his international system. It had influenced the 
ideas of the Middle Ages as to the relations of states; 

Tho riiios laid ^ut its powcr was felt chiefly within the Holy 
to do- Komaii Empire, whose lawyers deemed that the 
unlimited authority given to the Caesars by 
Jus Gentium. Civile belonged of right to eyery Em- 

peror who had been crowned and anointed in the city of the 
seven lulls. This notion ceased to regulate the intercourse of 
commonwealths in proportion as they succeeded in obtaining 
a practical freedom from imperial authority, and when the 
doctrine of a common superior perislied out of the interna- 
tional code, there was no further use for rules which implied 
its existence. But the man who exj)elled them from the ex- 
ternal politics of Christendom, introduced at the same time a 
mass of rules drawn from another portion of the Roman legal 
system. Cresar’s [lower was defined by tlie Jus Civile. Gro- 
tius laid the Jus Gentium under contribution. We cannot 
here enter into tlie disputed question of the exacd meaning 
attached by the Roman lawyers to this famous plirase ; ^ and 
till that question is satisfactorily settled, it will be impossible 
to decide whetlier Grotius did, as Sir Henry Maine asserts,^ 
borrow from the Jus Gefitiurn, under the mistaken impres- 
sion that it was a body of rules framed for the regulation of 
international conceims, and based upon Natural Law, or 
whether, as other writers claim,*^ he regarded it as Universal 
Law, based upon the precepts of reason, and was right in so 
doing. Certain it is that he adopted into his system rule 
after rule of the Jus Gentiimi., and declared that tliey were 
part of that Natural Law which all mankind were bound to 
obey. Rightly or wrongly, the Roman Law of Nations was 
used to build the fabric of the Grotian Law of Nature. It is 

1 An examination of the views of modern scholars will be found in the 
Journal of Philology, Vol. XIII., Not 20, in an article on Jm Gtntium by 
Professor Nottleship. 

® Ancient Law^ Ch. IV. 

8 e.g. Walker, Science of International LaWt Ch. IV. 
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ei little moment to students of International Law whether 
the materials were taken under a misapprehension of the 
meaning of a Latin phrase, or whether their appropriator 
was grammatically and logicall 5 r justified in laying his hands 
upon them. The important point for us is that he took them. 
They became part and parcel of his system, and his system be- 
came the public law of the civilized world. Now, the Jus 
Gentium regai’ded ownership as absolute. Proprietors under 
it possessed their lands by as unrestricted a right as they pos- 
sessed their money or their clothes.^ The thing itself was 
theirs, not a greater or less interest in it. Forms of limited 
ownership existed, but they were regarded as exceptional. 
The typical Koman proprietor was tlie and his rights 

were absolute and complete. Grotius aj)plied to international 
transactions the rules which in Roman Law governed the ac- 
quisition of private property, and tlius deprived the notion of 
territorial sovereignty of its ancient ciiecks and limihitions. 
At the same time and by the same means he furnished the 
rulers of Euro]^»e with instruments for dealing witli a set of 
new problems which were daily becoming more urgent, 

§ 39 . 

The discovery of America had resulted in a vigorous 
scramble for its territories among tlie maritime nations of 
the Old World- Spaniards, French, Ej^glish, and 
Dutch fought, annexed, and colonized, whei- 

1 11 1 occupatio 

ever the skill ot their seamen and the valor oi vid^d mUb for uk* 

. *11, • 1 /I rni U(?(jui.sition of tvr- 

their explorers carried their national ilags. 1 iiey 
claimed enormous tiacts of country on the 
slightest pretexts, and settled their disputes iq)on the spot by 
surprises and massacres. The scanty international code of 
the Middle Ages could deal with questions of vassalage and 
supremacy, and settle the legal effects of the conquest or 
cessioli of territory ; but it was powerless to decide what acts 

^ Justinian, II., i. ; Gains, Institutes, II., §§ 40-90 ; Austin, 

JurisprudencAi^ II., 817-S18. 



62 


THE HISTORY OF INTERNATIONAL LAW. 


were necessary in order to obtain dominion over newly dis- 
covered territory, or how great an extent of country could be 
acquired by one act of discovery or colonization. Questions 
of this kind had never agitated mediaeval Europe, because all 
the territory with which its rulers had any practical concern 
was already possessed by states sufficiently alike in sentiment 
and organization to be capable of entering into mutual rela- 
tions. The discovery of a new continent by Columbus and 
his successors brought them to the front ; and the convenient 
doctrine tliat Christian states might possess themselves of the 
lands of tlie heathen and the inlidel deprived the inliabi- 
tants of these vast territories of all right to consideration, 
even wlien, like tlie Peruvians and the Mexicans, they had 
developed for themselves a complex and striking civiliza- 
. tion. Grotius found in the Jus Gentiiivi a number of rules 
1 dealing with what were called Natural JM odes of Acquisition, 
land applied them to the problems of annexation and settle- 
Gnent. Tlie Homan lawyers held tliat res nuUius were natu- 
; rally acquired by occupation under winch term they included 
iboth the physical act of seizing the thing, and the mental act 
jof intending to keep it as one’s own. Among res nullius 
they reckoned islands rising in the sead Gi*otius had only 
to turn to his autliorities, and he was ready witli a number 
of rules of acquisition obtained, as he and his readers be- 
lieved, from Natural Law, but really a transcript of those 
parts of the law of Rome whieli regulated private owner- 
ship amid the conditions due to the volcanic changes so com- 
mon in ancient Italy.- The new rules raised at least as many 
questions as they solved; but it was a triumph to liave in- 
duced the colonizing nations to appeal to anything beyond 
brute force. 

§ 40 . 

Much of the Grotian system had existed before the time of 
Grotius. lie gave shape and symmetry to fugitive ideas and 

1 Justinian, Institutes, II,, L, 22. 


® De Jure Belli ao Bads, II., III. 
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worked out in detail rules and principles which others had 
propounded in a disconnected and fragmentary yi,,. pH^eipies of 
condition. His great book is one of the few that u'cl" 
may be said to have altered the history of the 
world. The cruel customs of warfare in vogue when he 
wrote were rapidly superseded by the humaner piecepts 
he laid down. The difference between the conduct of troops 
and commanders in the Thirty Years War and in the War 
of the Spanish Succession is like the difference between 
darkness and light and it is mainly due to tlie fact tliat in 
the interval of half a century between the two world-con- 
flicts, the exiled Dutch jurist had become the great authority 
upon the regulation of international affaii*s. Tlie princit)les 
he laid down acliieved a rapid triumph. Tlie Peace of 
West])halia of 1648 is the monument of their earliest vic- 
tory. It was the first of that series of gi eat public iustru- 
nients which have regulated the state-systeui of Europe down 
to our own time. It recognized the ijidependence of each,' 
separate state, even within the boundaries of the Empire. ? 
Ilie equality of states and the territorial cliaracter of sov-| 
ereignty were ideas involved in the arraugeincnts that it 
made, and it showed the possibility of settling tlie gravest 
disputes between nations by mutual agreement arrived 
at through tlie machinery of a congress, and embodied in 
comprehensive treaties. 

§41. 

Since 1648 modern International Law lias had no rival 
system to contend with. It has been enriched by many new 
rules, and some of its original precepts have suk*. uvis 

. ^ T 1 r* 1 iiutid/iHl Caw has 

given place to others generalized irom trie on tuo 

changed practice of modern times. Hut the GroCus. 
continnit}^ of its life lias never been broken, and there seems 
no prospect of any revolutionary eliange jiassing over it. 

1 Bernard, Paper on “ Growth of the Laws of War,” in Oxford Essay $ for 
1856, pp. 100-104. 
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Perhaps the most important chap^X, 
ii^^i)ne»,which deals with the rights and dutig^ pf;;n 
Grotius left that portion of his subject veiy incompletely 
worked out, and for a long time the practice of nations 
showed conclusively that they felt themselves bound in the 
matter by no clearly defined rules. Even now, though the 
rights of a neutral state can be formulated with tolerable 
precision, its duties are very difficult to define. A detailed 
account of the growth of International Law during the past 
three centuries would fill a lengthy volume. It is impossible 
to attempt anything of the kind within the limits of the 
present treatise. The great fundamental principles of 
national independence and state sovereignty still meet with 
universal acceptance ; and, though the theoiy of a Law of 
j Nature has been discredited owing to the attacks of histori- 
|cal and analytical jurists, the system of Grotius rests secure 
iupon the alteniative foundation of general consent. Slowly, 
and almost imperceptibly, additions are made to it, as the 
public opinion of tlie civilized world decides new cases, or 
g]*ows to greater heights of humanity and justice. Perhaps 
the careful student will be able to discern something of the 
process of its develoi)mcnt as he reads in the following pages 
a brief outline of its present rules. 



CHAPTER IV. 


THE SUBtJECTS OP INTERNATIONAL LAW. 

§ 42 . 

The meagre proposition that the Subjects of International 
Law are Sovereign States is often put forward as if it con- 
tained all the information that need be given 
about the matter. But while Sovereign States 
are by far the most important class among the 
units to whicli our science applies, tliere are other communities 
which come under its rules to a greater or less extent, and in 
some cases corporations and individuals are subject to it. Even 
with regard to Sovereign States themselves a great deal has 
to be said before the fact of their subjection to International 
Law can be fully explained and exhibited in all its aspects. 

It will be best to take the various classes of subjects sepa- 
rately and deal with each in turn. We shall have to consider 
the following list : — 

(1) Sovereign States, 

(2) P art- Sovereign States, ; 

(3) Civilized Belligerent Communities not being States, 

(4) Co rp ora tions, 

(5} Individuals, 

All these are subjects of International Law, some fully, 
o thers only t o a _small degree and in exceptional circum- 
stancfes. An attempt wiIFbe made in this chapter to explain 
the relation in which each stands to the public law of the civil- 
ized world. 
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§ 43 . 

We begin with Sovereign States^ In order clearly to un- 
derstand their nature and the nature of tlieir subjection to 
International Law, it will be necessary to pass 

Sovereign Stato«. . „ . , 

through an ascending series ot conceptions, be- 
ginning with the comparatively rudirjjentary one of’ a state. 
A state may be defined as A political comviunity mem- 
hers of ivhieh are hound together hy the tie of common subjection 
to some central authority^ whose commands the hulk of them 
hahitually obey. This central authority may be vested in an 
individual or a body of individuals ; and, though jjjmay be 

p atria r chal , it ,muaLj)e someihiiig-^m^ paimtal ; for a 

family as such is not a political community and therefore not 
a state. The methods by which the central authority is 
created are outside our present subject. Whether a political 
community is governed by a line of Iiereditary moiiarchs, or 
by jiersons elected from time to time by the votes of a greater 
or less number of its members, it is a state provided that the 
obedience of the bulk of the people is rendered to the authori- 
ties. If there is no such obedience, there is anarchy ; and in 
proportion as obedience is lacking the community runs the 
risk of losing its statehood. A mere administrative division 
of a greater whole, such as a French Department or an Eng- 
tlish County, would not be called a state; but we should not 
I refuse the title to a community like Canada which is not en- 
^ tirely free from political subjection, though we should prob- 
^ably indicate the absence of complete self-government by 
i speaking of it as a Dependent State. 

We have seen what is meant by a state. If we add to the 
marks already given in our definition of it, the further mark 
that the body or individual who receives the habitual obedi- 
ence of the community does not render the like obedieuco. to 
any earthly superior, we arrive at conception of a Sover- 
eign or Independent StatCj which possesses not only internal 
sovereignty, or the power of dealing with domestic affairs, 
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but external sovereignty also, or tlie power of dealing with 
foreign affairs. The commonwealths which compose the 
American Union possess all the features we have enumerated 
as the distinguishing marks of states. They are, therefore, 
rightly so called ; but historical and political reasons have 
sometimes caused them to be alluded to as Sovereign States. 
Strictly speaking, this is a mistake. By the Constitution of 
the United States all dealings with foreign powers are left to 
the central government. The Executive and Legislature of 
any and every state in the Union are devoid of the slightest 
power to act in these matters, and have to submit to what is 
done by the authorities at Washington. They have none of 
the attributes of external sovereignt 3 ^ They cannot make 
war or peace, nor can they send agents to foreign powers or 
receive agents from them. In other words, they are states, 
hut they are not Sovereign States. 

But it is not necessary in order that a society may be a 
Sovereign State that its ruler or rulers should never submit^ 
to the will of others. In fact, the most powerful empires in 
the world frequently modif}^ their course of action in defer- 
ence to the wishes of neighboring states ; and no one dreams 
of asserting that tliey lose their independence thereby. It is 
only wlien sucli submission becomes habitual that the state 
so hampered ceases to be fully sovereign. When Russia, for 
instance, in 1878, consented to take back the Treaty of San 
Stefano, which she had made sei:)arately with Turkey, and to 
allow all the Great Powers to settle the questions at issue in 
the East by an instrument negotiated at Berlin, she did noth- 
ing to impair her sovereignty. But if it were p)art of the 
public law of Europe that every treaty made by Russia must 
be referred to an European Congress, it would be impossible 
to regard her as a fully independent state. The characte ilfei 
tics, t^re fore, of a S overeign State are two. Its government 
must receive habitual obedience from the bulk of the people! 
and it must not render habitual obedience to any earthly 
superior. 
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§ 44 . 

But before a Sovereign State can become a Subject of In- 
ternational Law it must possess other marks in addition to 
Only the mor€< civ- those we have just enumerated. A wandering 
Stetes^a^rr^ubTocts tribe witli no fixed territory to call its own 

of International -i, .i-i i 

Law. might nevertheless obey imjihcitly a Cruet who 

took no commands from other rulers. A race of savages 
settled on the land might be in the same predicament. 
Even a mere fortuitous concourse of men, like a band of 
pirates, might be temporarily under the sway of a chief with 
unrestricted power; or a very minute group ruled in civil- 
ized fashion might exist in some remote corner of the globe. 
Yet none of these communities would be subject to Inter- 
national Law, because they would want various characteris- 
tics, which, though not essential to sovereignty, are essential 
to membership in the family of nations. .For there are many 
communities outside the sphere of International Law, though 
they are independent states. They neither grant to others, 
nor claim for themselves the strict observance of its rules. 
Justice and humanity sliould be scrupulously adhered to in 
all dealings with them, but they are not lit subjects for the 
.application of legal technicalities. It would, for instance, 
be absurd to expect the Sidtan of Morocco to establish a 
Prize Court, or to require the dwarfs of the central African 
forest to receive a permanent diplomatic mission. Since 
then there are in existence communities which liave all the 
attributes of independence, and yet are not received into 
the family of nations, it is necessary to inquire what further 
marks a community must po.ssess, over and above the marks 
of sovereignty, before it can take its place among those 
states whose intercourse is regulated by the highly devel- 
oped system of rules which we call International Law. It 
is evident, in the first place, that aj£m:taixi decree of civiliza- 
tion is though it is difficult to define the 'exact 

amount. The strongest evidence of the willingness of some 
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enlightened chief of South Sea Islanders to conform to civil- 
ized usages in the matter of international intercourse would 
in all probability be insufficient to induce the governments 
of Europe and America to deal with him as they deal with 
one another. On the other hand, Turkey, China, and Japan 
were formally placed under International Law as soon as 
ffioy expi'essed a desire to submit themselves to it. In mat- 
lers of tins kind, no general rule can be laid down. The 

area wi U whicb^A ,1a w, ot. nations, operates is „,i?ui)posed 

to cpincide^^^^^^W^^^ the area of eivilizatioii- To be received 
within it is to obtain a kind of international testimonial of 
good conduct and respectability; and when a state liitherto 
accounted barbarous desires admission, the leading powers 
settle the case uj)on its merits. In addition to the attain- 
ment of a certain, or rather an uncertain, amount of civiliza- 
tion, a state must have possession of a. before 
it can obtain the privilege of admission into tlie family of 
nations. The rules of modern International Law are so per- 
meated from end to end with the idea of territorial sover- 
eignty tliat they would be entirely inapplicable to any body? 
politic that was not permanently settled u})on a portion of' 
tlie earth’s surface which in its collective capacity it owned. 
Even if we could suppose a nomadic tribe to have attained 
the requisite degree of civilization, its lack of territorial 
organization would be amply sufficient to exclude it from 
the pale of International Law. But a civilized and inde- 
pendeiit community, settled upon a tract of land, may be so 
small that it would be absurd to clothe it with tlie lights j 
and obligations given by the law of nations to Sovereignj 
States. Such a minute community might exist unnoticed 
ill some distant corner of the world. This is actually the case ' 
with tlie inhabitants of Pitcairn Island,^ a little rock in the 
South Pacific, peopled by a few score descendants of the muti- 

^ F^tcairn Island is now a part of the Britisli Empire, b(!ing under the 
supervision of the Governor of New South Wales, But tlie inhabitants 
practically manage their own concerns ; and their connection with the mother 
country is maintained by an occasional visit from a British man-of-war. 
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neers of the Bounty, who settled upon it in 1790. Here we 
have a community which possesses a fixed territory ; but it 
is so small, so remote, and so unimportant, that it remains un- 
noticed by civilized states, except for an occasional visit from 
one of their ships. When such communities exist in close 
contiguity to larger political bodies, the}^ are soon absorbed 
altogetlier, or r(;d iiced to a position of dependence, or perhaps 
united witli similar communities in a Confederation. When 
they are far away from the main currents of political and 
commercial life, they are allowed to rest unnoticed and undis- 
i turbed. A body politic completely supreme over all its mem- 
I bers, and subject to no external authority, must have reached 
I a certain degree of civilization, have ceased to be nomadic 
j and become owner of a fixed territory, have provided for the 
continuity of its existence, and have attained a certain size 
\ and importance, before it can be regarded as one of those 
\ Sovei’eign States wliich are Subjects of International Law. 

§ 4o. 

The Sovereign States whi(di are Subjects of International 
Law are regarded as units in their dealings with other states. 

aTui dliey are corporate bodies, acting througli their 
duun"n^kiruii o7 govemmeiits. Each state is bound by the en- 
conk-doratiuii. gagemeiits entered into by its rvders on its behalf, 

as long as they have been made in accordance with its own 
law and constitution. Other states have no riglit to dictate 
what individual or body in a state shall conduct its external 
affairs. As long as there is such an individual or body of 
individuals, they must transact their business with him or 
them. If no such authority exists, they can decline to trans- 
act business at all ; and if a state remains for any length 
of time in such a condition of revolution or anarcliy that 
no one has authority to speak on its behalf, it will soon 
cease to be a Subject of International Law in its existing 
form, though in all probability its territory and people will 
enter into new combinations and still retain under changed 
conditions some place in the ranks of civilized states. The 
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continuity of a state, and consequently its liability to be’ 
called upon to fulfil the international obligations it has 
contracted, is not affected by change of government or loss 
of outlying territory. But if it splits up into sciveral states, 
or is obliterated altogether like Poland, or enters witli others, 
like each of the American colonies whose independence wasj 
recognized by Great Britain in 1783, into a union for the 
formation of a new state, it loses its corporate existence as 
a Subject of International Law. When this ]iapj)ens, the 
circumstances of each case decide what is to become of the 
debts and other obligations with which the lost state was I 
burdened. In some instances they disappear Avith tlie body|, 
corporate to wliich they belonged ; in others an equitable j 
division of tliem is made. The laAV of nations laj s down i 
no clear rules with regard to tliese matters; Mjiit it does 
clearly say that if a state desires to have intercourse with/ 
otlier states, there must be some authority within it capable) 
of pledging it t(^ a given course of conduct. 

This is true of ( 7)nfcdei'ations no less than of states which i 
are organic wholes in tlieir internal organization. Confed- 
erations are generally divided into two kinds, for neither of 
which is there a good tei'in in the English language. The 
iirst, called in German a coni])]‘is(?s those unions ^ 

in which the central authority alone can deaf with foreign) 
powers and settle external affairs, the Auirious members of; 
the Confederation having control over their intenial affairs j 
only. In the second, called a Staatenhund, are incjiided alT 
Confederations Avhere tlie states which Have agreed to unite .- 
luive retained for themselves tlie power of dealing directly! 
with others in some matters, tlie remaining external affairs f 
being reserved by tlie federal bond to the central authority.^ 
Enions of the first kind liave been called yuxmme h\yle 
Governments, unions of the second kind Systems of Com 
federated States.^ I’he best examples of the former now in 

* See Appendix, § I. ^ Heffter, Das Europdische Vdlkemcht, §§ 20, 21. 

* Austin, Jurisprudence^ I., 261. 
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existence are the United States of America and the Swiss 
Confederation. No good example of the ^ to 

the present time; but the German Bund from 1815 to 1866 
exhibited to the world in full perfection the disadvantages 
of this kind of union. From the point of view of Inter- 
inational Law, a liundesstaat does not differ from an ordinary 
feovereign State. It forms but one state in relation to 
foreign powers, though internally it may consist of many 
states. But as these states have no right of sending and 
receiving diplomatic missions, or making peace or war, 
foreign powers have as little to do with them as they have 
with the administrative divisions of an ordinary state. The 
case of a Staatenhimd is different. It is a bundle of separate 
states, each of which retains some of the rights of external 
sovereignty while it is deprived of the remainder. Accord- 
ingly the states which compose it must be placed by Inter- 
national Law among tliose jjart-sove reign communities winch 
we have to consider as the second class among its subjects. 
^ They are something more than administrative divisions of a 
I larger whole. They are something less than Sovereign States. 

It is sometimes exceedingly difficult to refer a given Con- 
federation to either of the types depicted above. The Swiss 
Confederation, for instance, was at its inception a union of 
. the looser kind. It is now a Supreme Federal Government, 
\ or BwndesUaat. But at certain periods of its history it 
I could hardly have been called one or tlie other with any 
] regard to accuracy. At the present time the new German 
I Empire, which was constituted in 1871 in consequence of the 
i successful war with France, is in much the same predica- 
: meiif. The central authority makes war and peace, sends 
and receives ambassadors, and negotiates treaties for political 
and commercial objects. But the governments of some of 
the states which form the empire have the right of accredit- 
ing diplomatic representatives to foreign powers and receiv- 
ing representatives from them to deal with matters not 
reserved to the Imperial Government. Moreover, Bavaria 
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and Saxony have ministers for foreign affairs. Probably the 
diplomatists in question are not overwhelmed with work; 
for it is difficult to discover in the Constitution of the Empire 
any matters left for them to deal with. But since a right 
of separate diplomatic intercourse with foreign powers is 
vested in the more important of the federated states, we are 
unable to say that the Confederation is a true Bundesstaat^ 
however insignificant the deflections from tliat type may 
be. At the same time, it is equally impossible to call it a 
Staate7ibu7id^ in view of the fact that for all practical pur- 
poses the central authority alone transacts the external busi- 
ness of the Union. ^ There can, however, be no doubt that, if 
the Confederation lasts, the subordinate states will rapidly lose 
whatever control over their relations with foreign powers they 
may still possess. 

§ 46 . 

States may be united without being called Confederations. 
In fact, writers on International Law generally enumerate 
a considerable number of such unions, and go oti^r unions 
out of their proper province to describe minutely 
the various ways in which states which once Avere separate 
entities may be brought together under a common monarchi- 
cal head. It is, however, obvious that such inquiries are 
outside our subject. As long as a state acts as a unit in its 
dealings with other states. International Law has no need to 
ask whether in internal affairs it is one state, or two, or 
a hundred. For instance, the fact that Austria and Hun- 
gary possess separate internal administrations does not make 
the international position of the Austro-Hungarian Empire 
different in the slightest degree from that of states like 
Prance or Prussia, which are internally organic wholes. Forj 
the purposes of International Law, it need not be distin-f 
guish^d from them and put into a separate class as what i;^ 
termed a Real Unio n. For the writer on Constitutional Law 

^ Statesman's Year Book for 631-534. 
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the distinction is important ; but to the publicist it is unnec- 
essary and unmeaning. A similar remark may be applied 
to the case of Personal Unions. These, strictly speaking, 
are not Unions at all. They *are said to arise when the same 
person lia])pens to be the head of the state in two or more 
independent political communities. But since each of these 
communities re tains unimpaired all the powers of sover- 
eignty, and neither is legally affected in any wa^^ by the 
other as regards it^s dealings with foreign powers, it is clear 
that the so-called Union can have no existence in the eye of 
International Law. The example of a Personal Union gen- 
erally given is the case of England and Hanover from the 
accession of George 1. to the deatli of William IV. During 
that period the King of England was also Elector of 
Hanover ; but eacli state retained its separate and indepen- 
dent sovereignty. Except when the French occupied Hanover 
in 1803 at the outlu-eak of war with England, fonhgn powers 
made no atteinj)t to include one in their arrangements with 
regard to til e otlier; and as a matter of fact, Hanover was 
often at peace while Ihiglaiid was at war. Tlie union of the 
two was a mere ligment. They were as much separate after 
the House of Hanover obtained the throne of England as they 
were before. Just as International Law ignores Real Unions 
because the states joined together by them ai’e for its pur- 
pose but one state, so it ignores Personal Unions because the 
states deemed to be united by them are for its purposes 
separate states. 


§ 47. 

We are now able to assign the different classes of Unions 
IiiternatloTial Law and Confederations their proper places among 
caHC'H only \vh« n the Subjects of International Law. The only 

thoro Is a division i-n.,, • <1 ... 

of the iK)woT> of kind that requires to have a special position 

external Ro\er- . . • ry 7 -» o r 

eignty. givcii to it IS a Staatenound or System oi Confed- 

erated States. In it both the Union itself and the separate 
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political communities which compose it must be regarded as 
being without a portion of the full powera of external sov- 
ereignty, while they possess the remaining portion. They 
will, therefore, be considered as a particular variety under 
the head of Part-Sovereign States. At present, our concern 
is with wholly Sovereign States. Among these, we class 
Supreme ^\ideral Governments, Ileal Unions, and the states 
that are erroneously supposed to be joined together in Per- 
sonal Unions. International Law can make no distinction 
between them and the Sovereign States Avhicli are internally 
organic wholes ; for it deals only with external relations, and 
does not concern itself with internal organization. 


§ 48 . 


But though, for the reasons just given, we decline to make 
the distinctions between Sovereign States usually made by 
wi'iters on International Law, thej-e is a distinc- tiio Gnat Powors 


l ion hitlierto generally overlookcMl, which is most 

T . ,1 , Anu'rioi in 

important in itselt and promises to liavc most son.e (U-n-oe tvom 
hir-reaching effects. The Great Powers of suites'” 
kuroite, as they are called, have gradually obtained such apre- 
lomiiiant position as to render untenable the pro|)()sitioii that 
there is no distinction between them and other Sovei*eign 


‘States ; and the position they hold in Euro[)e is held by the 
Lnited States on the American continent. The doctrine that 
ill states are equal before the law has rarely been challenged 
uiice the days when Grotius made it one of the fiiiulainental 
principles of Ids system. It has always been admitted that 
ihe more powerful a state is the more influential it will be; 
but it has been denied that superiority in power and influence 
?ave it any greater rights under International La^w than were 
possessed by the smallest and weakest of inde_[)eHdent politi- 
•al communities. But if the principles of the law of nations 
vre really to be gathered, as we have been contending, from 
die practice of nations, whenever that practice is consistent 
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and uniform, it is time to alter our statement of principle in 
deference to the logic of established facts. For during the 
greater part of the present century, Great Britain. France . 
A ns trin^ have exercised a kind of superin- 
tendence over certain European questions under the name of 
the Great Powers ; and inJgS^^ to join them. 

The same period has witnessed the rise of the United States 
into the position of unofficial leader and protector of the 
*other independent republics of America. We do not for a 
moment claim for the Great Powers of Europe or for the 
United States greater rights in ordinary matters than those 
possessed by other members of the family of nations. Their 
ships have no more privileges in the ports of foreign countries 
than the ships of Denmark or Greece. Their powers of juris- 
diction over foreigners are no greater than those of Belgium 
or Honduras. The immunities of their diplomatic ministers 
are not one whit larger tlian those of Portugal or Chili. 
International Law gives the Great Powers no more rights in 
Their individual capacity than the smallest and weakest of 
their fellows. But collectively they act in the question 
i which they have gained control pretty much as the committee 
!of a club would act in matters left to it by the rules of the 
club. That is to say, they possess a regulative authority and 
are deemed to speak for the whole body of European states. 
But in the case of a club committee its powers are granted 
and defined by rules which the members of the club have 
formally adopted, whereas the Great Powers can show in sup* 
port of thpir authority only the tacit consent of other states. 
Consequently its limits are vague and indefinite, and its pro- 
cedure is ill-defined. But a review of the international his- 
tory of the century will show that it is none the less real and 
effective. When we come to deal with the Equality of States, 
we shall endeavor to prove this proposition in detail, and also 
to show that what is true in Europe of the Great Powers is 
true in America of the United States.^ Meanwhile, 

1 See §§ 135, 130. 
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will divide the Sovereign States who are Subjects of Interna- 
tional Law into two classes. The^ix Great Powers and the 
United States of Ame^ in the first class^ M 

the second the remainder of the body of Tndej.)endent 
Sovereign States. For the reasons already mentioned, we 
regard as inapplicable the usual divisions. Confederations 
and Unions either do all their external business through one 
government, or they do not. If they do, they are in the eye 
of International Law exactly like other Sovereign States. If 
they do not, the political communities which compose them 
are either wholly independent or part-sovereign. In no case, 
are they a special kind of Sovereign State, requiring to be 
distinguished from the rest by any peculiarity in their exter- 
nal relations. 

§ 49 . 

The questions connected with Part-Sovereign States next 
demand our attention. Tliough, as a general rule, the 
domestic government in a political community 
exercises over the members of that community 
all the powers of sovereignty, it is obvious that 
it might exercise a portion of them only, the remainder being 
vested in the government of another country, or given to 
some central authority, or even suspended altogether. When 
the powers thus shared concern internal affairs, International 
Law has nothing to do with the case ; neither has it when the 
home government deals with internal affairs, and some other 
authority possesses complete control of foreign relations, 
though both cases are important to the student of Constitu- 
tional Law and must be carefull}^ classified by him. But | 
when the external affairs of a community are directed partly ^ 
by its domestic rulers and partly by the rulers of another f 
country. International Law recognizes in that community a ■ 
state ninlike fully independent states, seeing that the rulers > 
cannot exercise all the powers of external sovereignty, and; 
yet capable of being ranked among its subjects, seeing that ^ 
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the local government does control some portion of the rela- 
tions with other states. Communities of this kind are gener- 
ally distinguished from independent states by the epithet 
Semi-Soyexeign ; but as the term seems to imply an equal 
division of the powers of sovereignty between the local and 
the foreign' rulers, we will use instead the adjective Part- 
Sovereign, since it more correctly describes a class *of com- 
inuhities in wliicli any proportion of the powers of external 
sovereignty, from nearly all to almost none, may be possessed 
by the home government. 

The Part-Sovereign States known to International Law 
may be defined as Political Communities in whicJi the domestic 
I rulers possess a portion only of the powers of external sover- 
\eigntip the remainder heing exercised, by some other political 
\hodyy or even suspended altogether. When a political com- 
munity is obliged to submit itself habitually in matters of 
importance to the control of another state, it is said to be 
under the suzerainty of that state and is in a condition of 
part-sovereignty. When a number of political communities 
have joined themselves together into that loose form of 
Confederation which is called a Staatenhund., each of the 
states thus confederated, and also the central authority of the 
Confederation, are, as we have already seen, in a condition of 
part-sovereignty. When a state is neutralized by a great 
international treat}^ and is therefore deprived of the right of 
making war for any other purpose than the defence of its 
own territory from attack, it is in a condition of part-sover- 
eign ty.^ We thus obtain three divisions of Part-Sovereign 
States, and it will be convenient to consider each division 
separately. But before we do so, we must exclude altogether 
from our classification such communities as the Native States 
of India and the Indian tribes of North America. The former 
are sometimes spoken of as independent states ; but in reality 
they are not even part-sovereign in the sense given to that 
term in International Law, for they may not make war or 
peace or enter into negotiations with any power except Great 
1 See §§ 246, 240. 
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Britain.^ The latter have been adjudged by the United 
States Supreme Court in the case of the Cherokee Nation v, 
the State of Georgia, not to be foreign states, but ‘‘ domestic 
(lei)endent nations. lliey cannot deal in any way with 
any power other than the United States, and consequently 
International Law knows nothing of tliem. The same ex- 
clusion inight be pronounced upon the tiii}^ republic of San 
Marino in Italy, but for the fact tliat in 1899 the signature" 
of an Extradition Treaty with Great Britain brought it for 
tlie first time in 400 years into diplomatic relations with an 
iin])ortant external power. It enjoyed for centuries local seifs 
government under protection of the States of tlie (hiurch, and 
iii 1802 the King of Italy took the x>lace they X)reviously occu- 
pied.^ 

The relation of Suzerain and vassal is far less frequent 
now than it was before the French Revolution, when the 
states of the Holy Roman Emjnre were reck- commimitios 
oned among j^olitical conimunities whose sov- 
ereignty was defective. They had, liowever, been practically 
independent since the Peace of Westphalia in 1648 : and the 
dissolution of the Emx)ire in 1806 was but the last step in 
a long series of events which had been graduall>' destroying 
the authority of the successors of Augustus and Charle- 
laagiie. At the x)^’^sent time the states under the control 
of a Suzerain are few in number. Most of them are to be 
lound among the outlying ]:)rovinces of the Turkisli Empire. 
The oxqn'essed Christian [joimlations of these districts have 
from time to time risen against the authority of the Sultan ; 
and it has been the policy of the Great Powers to develop 
in them the faculty of self-government by compelling the 
Porte to grant first local autonomy, then a greater or less 
measure, of liberty in dealing with external affairs, and 

^ Statesman's Year Book for 1S94, p. 118 ; see also l^reanible of 89 and 40 
Vict., c. 46. 2 Peters, Beports of the United States Supreme Courts V., 1. 

^ Twiss, Law of Nations^ § 86. 
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finally complete independence. Thus the principalities of 
Moldavia and Wallachia possessed few privileges beyond 
that of having their governors or Hospodars elected by their 
own nobility, till the treaties of Kutschuk-Kainardji in 1774 
and Adrianople in 1829 made them into Part-Sovereign 
States under the suzerainty of the Porte and the guarantee 
of Russia. The treaty of Paris of 1856 suKstitutell a Euro- 
pean for a Russian guarantee. In 1861 the persistence of 
the inhabitants was successful in extorting from the Porte 
the union of the two principalities into the one realm of 
Roumania ; and in 1878 the independence of Roumania was 
recognized by the Great Powers and Turkey. Its ruler, 
Prince Charles of Hohenzollern, took the title of King in 
1881. The case of Roumania may be regarded as fairly 
typical. What we have said of it would apply mutatis mu- 
tandis to Servia, and will in all probability apply in the 
course of time to the principality of Bulgaria, which was 
freed from the Turkish yoke with more or less completeness 
by the Treaty of Berlin in 1878. Montenegro stood on a 
somewhat different footing. Its Prince claimed never to 
have lost his independence, while the Sultan asserted the 
rights of a Suzerain over the country. The dispute, after 
being the cause of countless wars, was ended by the Treaty 
of Berlin, wherein the independence of Montenegro was 
recognized by all the signatory powers who had not recog- 
jnized it before. It will be seen, therefore, that Roumania, 
I Servia, and Montenegro are now completely Sovereign States, 
land accordingly they belong to the first of the classes into 
Which we have divided the Subjects of International Law. 
Bulgaria, ho\veyer, must be regarded as a Part-Sovexeign 
State under the suzerainty of the Porte. It is governed as 
an autonomous principality by a Prince in whose line the 
[dignity has been made hereditary. In 1886 the province of 
lEastern Roumelia was united to it by the force of a .popular 
^movement. The Great Powers have made no attempt to 
undo the work of this successful revolution, though they 
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have not accorded a formal recognition to the union* They 
have treated in the same way the election of Ferdinand of 
Goburgh as Prince of Bulgaria in 1887, after the forced 
abdication of Prince Alexander. The Treaty of Berlin con- 
stituted Bulgaria “ an autonomous and tributary Principality 
under the suzerainty of His Imperial Majesty, the Sultan.’’ 
Ottoman 'troops were to be excluded entirely from its terri- 
toi*}'', which was to be defended by a national militia. The| 
treaty was silent as to the right of negotiating with foreigii 
powers, though it implied that such a right existed by the] 
provision for the conclusion of a Railway Convention imme-j 
diately after the termination of the war. In 1883, however, | 
the representative of the principality was not allowed to! 
sign a convention about the navigation of the Danube, thej 
signature of the Porte being held to suffice.^ But since 
then the rulers of Bulgaria have shown great activity in the ^ 
Tuanagement of foreign as well as domestic affairs. They ? 
have waged a successful war with Servia, and have con- 
stantly negotiated with foreign powers for the recognition 
of the changes they have effected in the internal arrange- 
ments of their countiy. It is clear that tliey already possess 
a large share of the external sovereignty over the piinci- 
pality ; and |)robably they will before long obtain it all, and 
become absolutely independent. But at present we must 
rank the country among tliose Part-Sovereign States which 
are under a Suzerain. 

The.. 4 >Qsiti()n of Egypt is peculiar and anomalous; but 
there can be no doubt tliat by the letter of international 
documents it has been constituted a Part-Sovereign State 
under the suzerainty of the Porte. It v^as for centuries a 
province of the Ottoman Empire; but in 1831 its ruler, 
Meheinet Ali, revolted against the Sultan. After some years 
of successful warfare he was on the point of taking Constan- 

^ For the territorial and other arrangements referred to in the text, see 
Holland, European Concert in the . Eastern Question, Ch. VI., and Twias, 
Law of Nations, Chs. IV. and V. 
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tinople, when the Great Powers interfered and compelled him 
to restore the larger part of his conquests. But by the 
I Quadruple Treaty of 1840, and the Sultan’s Firman of June, 
1 1841, Egypt was erected into an hereditary Pashalic under 
the rule of Mehemet Ali and his descendants ; and by these 
and subsequent concessions the title of Khedive was conferred 
upon the ruler of tlie country, and he obtained many of the 
rights of a sovereign prince. He could maintain an army, 
contract loans, and make non-political conventions with 
foreign powers; and though by the Firman of 1879 the num- 
ber of Egy}itian soldieivs was limited to eighteen thousand, 
and a few other restrictions were imposed upon Tewfik 
Pasha, the new Khedive, he was left in possession of many 
of the powers of external sovereignty. The position of the 
Khedive is still nominally delined by’' Finnan, but the state- 
paper suzerainty of tlie Porte has been practically set aside, 
owing to the power exercised over Egyptian affairs, first by 
England and 1^'rance acting together, and then, after th(3 
withdrawal of France from active co-operation in 1882, ly 
England acting alone. Since Great Britain pvit down in that 
year the revolt of Anibi Paslia, Egypt lias been occupied by 
British troops, and the country has been governed under 
British advice.^ Tn 1898 the Soudan was reconquered by 
a British and Egyptian army, whose commander, land 
Ivitcliener, vais made Governor General of the recovered 
territoiy. Great Britain pledged herself litd'ore her occupa- 
tion of Egy|)t to witlidraAV as soon as slio Ijad restored the 
finances and cremated a satisfactory native administration. But 
events liave increased her responsibilities so that lier retire- 
ment would bring I’uin on the country. Some way- should be 
found to regularize her position by^ iiiternational agreement. 

Monaco may jierltaps be added to Bulgaria and Egypt in 
order to (annpletc the list of Part-Sovereign States under the 

^ Holland, 77fe European Concert in the Eastern Question, Ch. IV. 

Debate in ITouae of (Commons, Aui?. 10, 1882, Hansard, 3d Series, Vol. 
CCLXXTll. ; Annual liegister for 1S98, Ch. VI., iSec. 1 ; Speech of Lord 
IBalisbivry at Maiisiuii House, Kov. 9, 1898. 



THE SUBJECTS OF INTERNATIONAL LAW. 


73 


authority of a Suzerain belonging to the European state- 
system. The superior power in this case is Italy, which has 
succeeded to the rights given to the King of Sardinia by the 
Treaty of Turin of 1817. The Prince of Monaco, though 
practically powerless, does appear to possess some of the 
rights of external sovereignty ; for he occasionally negotiates- 
a treaty,* consuls are accredited to him, and the p)rincipality 
has its own commercial flag. The lle|ml)]^^f Andorra in * 
the Pyrenees is another ‘‘international atom,” devoid of 
power and consequence, but capable of presenting a curious 
problem to the international jurist. It negotiated a treaty' 
with Spain as late as 1834, and we must therefore hold that: 
it has the power of dealing directly with foreign states. But 
it is obvious that a community of ten thousand souls, hidden^ 
awa}^ in the valh^j^s of the l^yrenees and transacting its owns 
local affairs under the joint protection of the French Repub- 1 
lie and the S])anish Bishop of Llrgel, will I'ai ely be troubled ) 
by foreign com|)lications.^ It is an antiquarian curiosity and ^ 
a jural puzzle. If we must classify it, we had better place 
it in the first division of Part-Sovereign States. Its name 
concludes the list as far as Europe and the European state- 
system a, re concerned. A microscopic examination of the 
other quarters of the globe might [)erhaps reveal some civil- 
ized communities wliich stand to one another in the relation 
of Suzerain and vassal. The relation itself is vague, and the 
term suzerain is indefinite and unsatisfactory. 


We now come to the second kind of Part-Sovereign States ; 
that is, those which are members of the looser form of Con- 
federation called a Staatenbimd. The pecul- 
iarity of this sort of Union is that the central 
authority does not transact the whole external ^ te?- 

business of the Confederation, but each (a)nfederated state 


■ Twiss, Law of Nations^ §§27 and 35. 
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reserves to itself the right of dealing directly with foreign 
powers in matters not expressly removed from its cognizance 
by the provisions of the Federal Pact. For instance, in the 

German Confederation which lasted from 1B15 to 18g6, each 

remember had the right of entering into relations with foreign 
" states provided that it did nothing against the security of 
any other member or of the Confederation itself. The cen- 
tral authority was vested in a Diet which sat at Frankfort, 
and was composed of the ministers of the separate states. 
It had the power of making treaties, sending and receiving 
ambassadors, and declaring war against foreign powers in 
case the territory of the Confederation should be threatened 
by them. But these p)Owers were sparingly exercised. The 
)iet maintained no permanent legations at the courts of 
other states, and only the five Gj'cat Powers accredited 
ambassadors to it. On the other hand, tlie separate states 
Ment representatives both to one another and to foreign 
Wates.^ The full powers of sovereignty over each of the 
German states were thus, according to the letter of the 
Federal Bond, divided between the Diet and the home gov- 
ernment of that state. The central authority at Frankfort, 
therefore, as well as the government of each of the sepai'ate 
states must in strictness be accounted part-sovereign. A 
difficulty may be felt with regard to the application of this 
term to such powerful states as Austria and Prussia. But 
nothing more is meant thereby than the assertion that their 
authority over their territory within the limits of the Con- 
federation was limited, at least on paper, by the authority of 
Diet. With respect to tlieir non-German possessions they 
were, of course, fully sovereign; and for all practical pur- 
poses they were sovereign in their German dominions also, 
since they either manipulated the Diet at their pleasure, or, 
if that was impossible, disregarded its decisions. But by the 
terms of the Federal Pact their authority was as much limited 
as was that of Saxony or Baden, and it is impossible to put 

^ Wheaton, Jnternatiorial Law^ §§ 17-51. 
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them in a different category, considered as members of the 
Confederation. Had the states which composed it been, 
equal or nearly equal in power, the conclusion to which we 
have been led by a consideration of its Constitution would 
have been manifest upon the face of its history. And since 
the German Confederation is regarded as the type of a 
Staatenbund^ we may give a general application to the deduc- 
tions we have drawn from our study of it, and lay down with 
confidence that in all such unions both the central authority 
and the separate members are to be regarded as Part-Sover- 
eign States. The power of each member is limited by the 
authority of the central body, and the power of the central- 
body is limited by the rights reserved to each separate mem^ 
her. Inasmuch as both the central authority and the sepa-* 
rate states carry on diplomatic intercourse with foreign 
powers, they must each and all be regarded as Subjects of 
International Law; and inasmuch as they carry on such 
intercourse only in a limited degree, they cannot be regarded 
as fully and absolutely sovereign. But nevertheless a clear 
line of demarcation separates them from Part-Sovereign 
States which are under a Suzerain. We cannot properly 
speak of suzeraint3^ in connection with a Staatenbmid. The-^ 
central authority, being created by the separate states and) 
dependent for its very existence upon their will, can hardly 
be considered as their superior, and it would be absurd to: 
talk of it as being itself under the suzerainty of the members 
of the Confederation. It is necessary, therefore, to place 
Part-Sovereign States which are members of a Confedera- 
tion in a sub-class by themselves. Such Confederations are 
from the nature of the case doomed to extinction ; since they 
exist, politically speaking, in a condition of unstable equilib- 
rium. ]£robably none of them have survived to the present 
day. Their members either separate and form fresh com- 
binations, as did those of the German Bund, or they tighten 
the Federal Bond till their union becomes a Bundesstaat, as 
did those of the Swiss Confederation. 
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§ 52 . 

Part-Sovereign States of the third kind have usually been 
looked upon as fully independent. Yet if the description of 
sovereignty we have given be correct, it is hard 
permanently neutralized states can 
he so regarded. Their integrity and “indepen- 
flence are guaranteed by agreement between the Great Powers, 
^on condition that they do not go to war except for the de- 
fence of their own territory when attacked, and do not in 
' time of peace enter into any engagements which might lead 
Hhem into hostilities for other than purely defensive pur- 
Eposes. Clearly this condition, on which alone they are 
suffered to have a national existence, is a limitation of the 
independence which is guaranteed to them. A fully sover- 
eign state can make Avar for any purposes that seem to it 
sufficient, and under any circumstances tliat in the opinion of 
its rulers call for an appeal to force. To deprive it of that 
right is to restrict its external sovereignty ; and when a 
political community is shorn of one of the attributes of inde- 
pendence, not temporarily and for a special purpose, but 
permanently and as a condition of its existence, it can hardly 
be ranked among fully Sovereign States. That it is called 
independent in the treaty of guarantee proves nothing. 
Diplomatists have a habit of disguising unpalatable facts in 
^ language calculated to soothe wounded susceptibilities. One 
of the first lessons to be learnt by a student of statecraft is 
\that words are often used, not because they do, but because 
they do not, represent the things referred to. We must deal 
with realities if we are to succeed in making a scientific 
classification of the Subjects of International Law. It is a 
fact that the rulers of permanently neutralized states do not 
exercise all the powers of sovereignty. The states in ques- 
tion are, therefore, part-sovereign, though the powers of 
which they are deprived are few and unimportant compared 
with the powers which they possess. They differ, however. 
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from other Part-Sovereign States in that the attributes of 
sovereignty which the domestic rulers lack are not vested in 
the government of any other community. In Part-Sovereign 
States of the first kind the Suzerain exercises the powers of 
which the local government is deprived. In loose Confedera- 
tions the central authority transacts with foreign powers the 
business* which the rulers of the separate states are not com- 
petent to transact for themselves. But when a state is 
peripanently neutralized, no external authority can involve it 
in offensive war. The powers which its domestic rulers can- 
not exercise are not given to the rulers of some other state : 
tliey are suspended altogether by public law. As long as the 
state remains neutralized they do not exist. No one, for 
instance, can legally involve Belgium, Switzerland, or Luxem- 
burg in war for any otlier purpose than the defence of their 
own frontiers. Their territories are neutralized ; and there- 
fore neither their own governments nor any others have by 
International Law the right to make offensive war on their 
behalf. Their position is in many respects peculiar. We 
have defined it here so far as is necessary for our present 
purpose. When we come to deal with Neutrality we shall 
have to refer to it again. ^ 

§ 53 . 

We have now to consider the relation in which Civilized 
Belligerent Communities not being States stand to International 
Law. We have reckoned them amouf^ its sub- 

. . - r ^ » Civilized Belli^^cr- 

jects and it remains for us to iustify our classifi- ent ( onununitics 

, bolup States. 

cation. These communities have not received 
recognition as Sovereign States ; but their governments 
possess the essential attributes of sovereignty, and they desire 
admission into the family of nations. Why then are they 
excluded? Because the fact of their sovereignty may be a 
tcmpoia-iy phenomenon. They are endeavoring by war to 
cut themselves adrift from the state of which they form a 

1 See §§ 246, 246. 
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part, and set up a separate national existence of their own ; 
and while serious efforts are still being made for their sul> 
jection, the government they have created may at any 
moment be overturned, and they may relapse into their 
former condition of component portions of a larger political 
^ whole. Accordingly they are not recognized as independent 
; states while the struggle is proceeding with any semblance 
I of vigor on the part of the mother countiy. But meanwhile 
\ they are levying armies, equipping cruisers if the contest is 
I maritime, and carrying on war in a regular and civilized 
; fashion ; and those states who are brought into contact with 
their operations must decide whether to regard them as law- 
; ful or unauthorized. In a case such as we have supposed 
‘ there can be no doubt of the decision. War exists as a fact, 
and interested states must open their eyes to it. This they 
do by according to the incipient political community what is 
known as Recognition of Belligerency. The effect of their 
action is to endow the community with a;U the rights and all 
the obligations of an independent state so far as Ure i^ 
concerned, but no further. Its armies are lawful belligerents, 
not banditti ; its shijis of war are lawful cruisers, not pirates; 
the supplies it takes from invaded territory are requisitions, 
not robbery ; and at sea its captures made in accordance with 
maritime law are good prize, and its blockades must be 
respected by neutrals. But on the other hand, its government 
cannot negotiate treaties, nor may it accredit diplomatic 
] ministers. The intercourse it carries on with other powers 
I must be informal and unofficial. It has no rights, no im- 
imunities, no claims, beyond those immediately connected with 
i'its war. It is thus a Subject of International Law only in a 
limited and imperfect manner. The subjection is very real 
as far as it goes, but it covers but one portion of the activity 
of a state and does not extend in any way to the normal 
relations of peaceful intercourse. Sliould the belEig,e.i:gnt 
community succeed in defeating all the attempts of the 
mother country to subdue it, sooner or later existing states 
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will accord to it Recognition of Independence, and it will 
then stand on the same footing as they do and become a 
Subject of International Law in all things. We shall see 
later on in this chapter what are the conditions of Recogni- 
tion of Independence, and when we come to deal with the 
subject of War we shall discuss under what conditions Recog- 
nition of Belligerency may be given without affording to the 
parent state just ground of offence.^ 

§ 54 . 

Corporations come fourth in our list of the Subjects of 
International Law ; and if we had none but ordinary cor- 
porations to deal with, a very few words would corporationft both 
suffice to indicate the nature of their eonnec- 
tion with it. As owners of T)ro|)ert y tliey may under certain 
ci rcumstances come under its rules, especiallv in inatl^ers 
c'o nnected with belligerent capture. IL a state In lihhV Of 
war makes a lawful seizure of enemy property on land or 
at sea, it matters not whether the private owner be an in- 
dividual, or a group of individuals associated together in a 
company for trading or other purposes. In either case the 
property will be confiscated, and all I'ight in it will be lost 
to the original possessors. The Prize Courts which administer 
the law of maritime capture frequently decide upon questions 
involving corporate ownership, and tlie rights of corporations 
may come before international tribunals or be the subject 
of diplomatic correspondence. Thus far the matter is simple; 
but we enter upon a sjdiere of great complexity when we 
endeavor to descrilx^ the international position of tliose great 
c|harterad nq y na|Qj[es which have been called into existence 
within the last few years by some of the colonizing powers, 
especially Great Britain and Germany, to open up enormous 
territories recently brought within the sphere of their in- 
fluence. We refer to such privileged corporations as the 

1 See §§ 162-163. 
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f German East Africa Company, the British East Africa 
I Company, the Royal Borneo Company, the Royal Niger 
I Company, and the Br itish South Africa Com pany. The last 
is probably the strongest and most important of them alL 
It may be considered t ypical of its clas s ; and an examination 
of the powers conferrea upon it will enable us to fix the 
position of the great chartered companies in International 
Law. 

By Order in Council dated January 18, 1^9, Queen 
Victoria granted to a group of noblemen and gentlemen a 
royal charter of incorporation as a British company formed 
for the purpose of carrying into effect concessions made by 
the chiefs and tribes of a region which stretches, as extended 
by further grant from Her Majesty in 1891, from the Trans- 
vaal territory and the 22d parallel of south latitude to the 
southern limits of the Congo Free State and German East 
Africa, and is bounded, on the east and west by Portuguese 
and German spheres of influence and the Nyassaland Pro- 
tectorate of Great Britain. Within this enormous territory 
Ithe company possesses by royal grant the liberty to acquire 
I by concession from the natives ‘^any riglits, interests, aii- 
|thorities, jurisdictions, and powers of any kind or nature 
|whatcver, including powers necessary for tlie purposes of 
jgovernment.” This right is to be exercised sub ject to t he 
.japp roval of the Secretary...J>f ...Btate for the Colonie s, whose 
bonsenl ^has to he gamed to the legislative ordinances tlie 
Company may promulgate, and wliose arbitration ina}'- be 
differed, and must be accei)ted if offered, in case any differ- 
fences arise with any native chief or tribe within the territory. 
The company may establish a police force and use a distinc- 
tive flag indicating its British character. It is bound not 
to set up any monopoly of trade, nor to allow the sale of 
ntoxicants to the natives, nor to interfere with their religious 
L'ites except for purposes of humanity. It must establish 
ourts for the administration of justice and pay due regard 
jbherein to native laws and tribal customs. The discourage- 
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meat and gradual abolition of the slave-trade and domestic 
servitude are made obligatory upon it. The suggestions oi 
the Colonial Secretary are to be adopted if he dissents from 

any of the dealings of the company with any foreign 
power/’ and proper attention is to be paid to the require- 
ments and requests of the British High Commissioner in 
South A*frica and other officers of the Queen wlio may be 
stationed in its territories. Further, it is bound to perform, 
under the direction of the Colonial Secj*etary, all obligations 
contracted by the Imperial Government with foreign powers 
in so far as they relate to its territory and its activities. . And 
lastly, the Crown reserves a right to revoke its charter at 
any time, if it exercises its powers improperly, and to alter 
or put an end to so much of the charter as j’elates to adminis- 
trative and public matters afte^r twenty-five years from the 
first grant, and at the end of every succeeding period of ten 
years.^ 

It is easy to see how the natives must regard a body of men 
armed with such authority as that granted to tlie British 
South Africa Company, and possessed of skill, energy, scien- 
tific machinery, and weapons of precision. To them the com- 
])any must be all-powerful. They know little or nothing of 
the Imperial Government, and indeed the control exercised 
by the Colonial Secretary, though it looks imposing on paper, 
must from the nature of the case be merely nominal except 
in very great emergencies. He is thousands of miles from 
the scene of action : his information is wliat the company 
gives him, and he is busied with a multiplicity of otlior and 
more pressing matters. Practically the company rules its 
territories in so far as they are ruled at all. It legislates, it 
adpiipisters, it punishes, it negotiates, it makes u\ar, and it 
concludes peace. As regards the native tribes, it exercises all 
the powers of sovereignty. And what is true in ^^ct is true 
in thebry also. Powers of internal government are expressly 

^London Gazette^ Dec. 20, 1889; Statesman's Year Book for 1894^ pp. 
193-196. 
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given by the charter, and some kind of authority to settle 
external affairs is implied in the provision that the Colonial 
Secretary may dissent from the dealings of the company 
with foreign powers.^ Yet all this vast fabric of supremacy 
rests upon the foundation of a royal grant which is subject 
to be revoked at any time if the advisers of the British Crown 
are dissatisfied with the conduct of the compan}^ and is 
exercised from day to day at the discretion of a royal officer 
who has power to disallow the company’s acts and insist 
upon obedience to his requirements. And behind all stands 
the reserved supremacy of the Imperial Parliament, which 
could b}^ legislation make any alteration it pleased in the 
constitution and position of the company, or even abolish it 

( altogether. Clearly then it is no independent authority in 
the eye of British law, but a ‘subordinate body controlled by 
the appropriate departments of the supreme government. 
Like el anus of old, it has two faces. On that which looks 
towards the native tribes all the lineaments and attributes of 
sovereignty arc majestically outlined. On that wliich is 
turned towards the United Kingdom is written subordination 
and submission. We may extend the simile and make it 
apply to all the other chartered companies of which we spoke. 
They are sovereign in relation to the barbarous or semi-bar- 
barous inhabitants of the districts in which they bear sway. 
They are sul)ject as regards the governments of their own 
states. History suppleinents abstract reasoning, and by 
showing liow Englaiurs East India Company ruled a mighty 
empire, and yet was subject to British legislation and was at 
last swept away altogether by the action of Queen and Parlia- 
ment, confirms in a striking manner this view of the position 
in International Law of its imitators and successors. 
are altop^cther abnormal ; and man 3=^ complications are likely in 
iuture to arise from the peculiar conditions of their existence. 

1 By Order iu Council issued November 25, the armed forces of the 

Company were placed under the control of Her Majesty’s Higli Commissioner 
at Capeuvwii. A Resident Commissioner was appointed ; and the office of 
Secretary for Native Affairs was created to guard the rights of the natives. 
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% 55 . 

We have now reached the fifth and last class of subjects 
of International Law. IndividtiaU may come under its 
rules as owners of property or because of acts 

♦ . . Individuals. 

done by them m time of war as private persons 
and not a'k agents of the state, or on account of circumstances 
in their lives which bring them into direct relations with 
some authority whose force is derived from the law of nations? 
and not from Municipal Law. We exclude from our classic 
fication the authorized agents of the belligerents. Their acts! 
are state acts, for which their country is responsible ; and any 
controversies that may arise about them are controversies 
between two nations. But the rules of belligerent capture 
are applied to private individuals, and Prize Courts discuss 
and settle the changes in proprietary right made in conse- 
quence of hostile seizure at sea. Private persons may, while 
war is going on, perform on their own responsibility acts which 
will bring them into direct contact with lailes of International 
Law. They may, for instance, attempt to run a blockade,) 
and suffer forfeiture of ship and cargo ; or they may fire iipon^ 
the enemy from the windows of their houses, ami be executed 
as unauthorized combatants. Again, in time of peace a main 
may become a pirate, and thus render himself liable to be 
hanged after trial and condemnation by a duly constituted 
court of any country whose cruisers can seize liirn. It acts; 
because International Law gives to every state the right to 
capture pirates, even though they are not its own subjects. 
These cases are exceptional. As a rule, tlut , law p 
takes no cognizance of individuals as such. States, being 
but aggregations of human beings, must carry on their mu 
tual intercourse by human agency : but it is tlie state, and 
not its agent, that comes under the law. Sometimes, how- 
ever, one state is empowered to deal directly with citizens 
of another in their individual capacity ; and when this 
occurs they are, for the time and as far as the question 
extends, subjects of International Law. 
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§ 60 . 

A large number of the states which belong to what is 
aptly called the family of nations, and acknowledge certain 
rules as binding in their mutual intercourse, 

Admission of new . , . . . - 

RuiVtects of Inter- havG 06611 111 this Tiositioii iroiii time imine- 

national Law. n ^ ^ t • i -r 

morial. Modern International Law grew up 
among them. There never was a time when they were out- 
side its pale. Their influence helped to mould it. Many 
of them existed before the great majority of its rules came 
into being. There was no need for them to be formally 
received among its subjects. Anything like a ceremony of 
initiation would liave been wholly inapplicable to their case. 
The older states of Europe are in this condition. They form 
as it were the nucleus of international society. But with re- 
gard to otlier states there was a necessity for formal admission 
into it, either because a new body politic was formed where 
no separate international entity existed before, or because a 
political society already in existence so altered its character 
as to be capable of abiding by rules which had previously been 
inapplicable to it. 

§ 57 . 


We shall find on examination that the admission of new 
subjects within the pale of international Law takes place 
under three different vsets of circumstances, 
accounted biwbar- The first occurs whcii a state hitherto accounted 
barbarous ps iuc.e.iy{ 3 d into the -family. oi._jaatiniis, 
as was Turkey by tlie Treaty of Paris of 18 /) 6 , the seventh 
article of whicli declared "^the Sublime Porte admitted to 
participate in the advantages of the public law and system 
of Europe.” ^ With more or less of formality, Persi a, 
China, and Jiyyin have been accorded a similar recognition. 
As we have alread}^ seen, the possession of a fixed territory 
and a certain size and importance are essential to member- 
^ Holland, .European Concert t’w the Eastern Question, p. 246. 
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ship in the family of nations. A further requisite is that 
the state to be admitted shall be to some extent civilized 
after the European model: but the exact iilmoiint of civiliza- 
tion required cannot be defined beforehand. Eacli case must 
be judged on its own merits by the powers who deal with 
it ; and it is clear tliat they would not admit a state into 
their society if they did not deem it sufficiently like to them- 
selves in organization and Meas to be able to observe the.; 
rules they have laid down for their mutual intercourse.^ 

§ 68 . 

Another case of admission is exemplified when a new body 
politic formed by civilized men in districts hitherto left to 
nature or to savage tribes is recognized as an 
independent state. or Sqiith ulu-lva- 

African RepuUic, affords an excellent example. countries. 

In 1S36 a number of Dutch farmers left Cap)e Colony and 
wcvnt into the wilds of South Africa. Some settled in tlie 
district now known as the Colony of Natal, and set up a 
rudimentary form of civilized govcrninent. On tdic annex- 
Jition of this territory to the llritisli Empire they again 
moved, and, joining another section of the original emigrants 
who had made their home in the interi{)r, established tlicm- 
sclves in the iqdand country beytmd the river Vaal. In 1852 
tliey were dealt with l.)y (treat Britain as an independent vstate, n 
and other powers followed her exaraj>le.2 Su})se(]ucnt events 
led to the extinctir)!! of the republic, but not before it liad 
played an im])ortant part in the recent ra})id development of 
Soiitli Africa. Another example is to be found in the crea- 
tion and recogn ition of the (dongo wluch^...W^^ 

of the, Congo, a i 

jdulanthropic society under the direction of the King of the , 
Indgiarls, who for some years jarovided from his })rivate re- 

^ Soinetimes they are sadly doM’cived, a§JxL„Cliina, where, in the summer of ] 
i-*00, the eiivoy.s ol the jaowers werf? murderously attacked at I*ekin, ajid t)ie j 
i'iiinese government resorted to f alsehood and h^rj^ry to es('.a^)e the conse- ' 
4uences of its misdeeds. Brylie, of South Africa^ Ch. XL 
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sources the funds necessary to carry on its operations. These 
were directed towards the formation of civilized settlements 
in the vast area of the Congo basin, for the purpose of com- 
bating the slave-trade and opening up the country to legiti- 
mate and peaceful commerce. Treaties were made between 
the Association and numerous native tribes, whereby it ac- 
quired an enormous territory, estimated to consist df 900,000 
square miles with a population of 17,000,000 souls. Its 
boundaries received clear definition in a series of conven- 
tions and declarations negotiated in 1884 and 1885 between 
the Association and the various states represented at the 
West African Conference of Berlin. They recognized it as 
an independent state and acknowledged its flag as that of 
a friendly power. By the Final Act of the Conference its 
territory was included in the zone within which all nations 
\ were to enjoy complete freedom of trade, and the signatory 
/ powers bound themselves to respect its neutrality in the 
i event of a war as long as it fulfils the duties which neu- 
trality req uires. The new state thus created possessed few 
sources of revenue and had it not been for the large sums 
expended by the King of the Belgians, its sovereign, upon 
the work of its development, it would not have been able 
to maijitain its stations and go forward with its task of open- 
ing u]) the country. The burden was })artially lifted from 
his shoulders in 1890, when the parties to the Final Act of 
the West African Conference empowered the Congo Free 
State to levy certain moderate duties on imports for revenue 
urposes. Belgium also gave it financial assistance, receiv- 
ng in return a right of annexation after a period of ten 
/ears. The King had previously bequeathed by will to the 
;Belgian state his rights as sovereign of the Congo Free 
>tcite, and though its future is doubtful, within a few years 
t may become, subject to its existing international obliga- 
ions, a dependency of Belgium.^ A third instance of the 

1 UritiHli State Papers, Africa, No. 4 (1885); Statesman's Year Book 
for 1894, pp. 439-440. 
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grant of recognition to communities of men who established 
civilized rule in uncivilized districts is to be found in the 
history of the Republic of Liberia, originally founded, like 
the Congo Free State, by a voluntary association of indi- 
viduals leagued together for philanthropic purj^oses. In this 
case the association was The Am eri can Coj^nj^ on > fkiciety 
for the Establishment of free men of color of the United 
States. In 1821 it obtained from the native chiefs the 
cession of a tract of territory on the coast of Upper Guinea, 
and sent thither a number of emancipated negroes. Liber- 
ally assisted with funds by the American Association, this 
community grew into an organized state which in a few 
years declared itself independent, and in 1847 assumed the 
title of the Republic of Liberia. Great Britain was the first 
power to recognize the new state, which she did by negoti- 
ating a formal treaty with it in 1848. Since that time other 
countries have followed her example, and the negro Republic 
is an undoubted member of the family of nations.^ 

§ 59. 

The last and most frequent case of admission into the 
society formed by civilized states occurs when a political 
community which has cut itself adrift from the suites whose in- 
body politic to which it formerly belonged and vecogni/e(Uii^ 

p ^ consequence of a 

started a separate national existence of its own succeastui revou. 
receives Recognition of Independence from other states.- The 
community thus recognized must, of course, possess a fixed 
territory, within which an organized government rules in 
civilized fashion, commanding the obedience of its citizens 
and speaking with authority on their behalf in its dealings : 
with other states. The act of Recognition is a normal act, | 
quite compatible with the maintenance of peaceful inter- j 
course with the mother country, if it is not performed tilB 
the contest is either actually or virtually over in favor of* 
1 Twifls, Law of Nations^ Preface to 2d ed. 
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the new community. Thus the Recognition of the Inde- 
[pendence of the United State s by those powers who accorded 
fit after Great Bntam had herself recognized them as inde- 
: pendent by the Preliminaries of 1782 was no unfriendly act 
towards her; but their Recognition by France in 1778, when 
the contest was at its height and the event exceedingly 
I doubtful, was an act of intervention which the parent state 
[had a right to resent, as she did, by war. Again, when the 
Independence of the revolted Spanish- American colonies was 
recognized by Great Britain, Spain had no cause to complain 
of any breach of international right, because no Recognition 
was accorded in any case till she had ceased from serious 
efforts to restore her supremacy, though on paper she still 
asserted her claims. Recognition was given first to Buenos 
Ayres in 1^24, and at that time the contest had lasted for 
twenty years and the colony had been free from Spanish 
rule for fourteen y^^^^LS. The case of Texas and its Recogni- 
tion by the United States is somewhat similar. In 1836 the 
revolted Texans not only defeated the Mexican army at San 
Jacinto, but took the Mexican President ju’isoner. The 
further attempts of Mexico to regain her authoritj’^ were 
absolutely impotent, and the contest was over when the 
United States recognized the Texan Republic in 1837.^ 

§ 60. 

Recognition may take place in various ways. Sometimes 

formal declaration of Recogiiition is made in s eparat e 
The various a nd ind ependent dc^ument, and it was in this 
way that theTThifed^ States recognized the Congo 
Free State in 1884.^ Sometimes such a declara- 
tion is enibo died in a treat y which deals with other matters 
also, as was done when Germany recognized the same state 

1 Historicus, Three Letters on Becognition ; Wharton, International Law 
of the United States, § 70. 

2 British State Papers, Africa, m, 4 {1885), pp. 262-263. 
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in the same year.^ Occasionally the Recognition is made 
conditional, as when the Independence of Roumania, Servia< * 
and Montenegro was recognized in the Treaty of Berlin of 
1878, on the condition that they imposed no religious disabilir 
ties on any of their subjects.^ Recognition may be effected,^ 
w ithout the directly according it, by entering 

into such * relations with the recognized community as are 
held to subsist between independent states alone. Thusi 
there is no formal statement of Recognition in the Treaty* 
of Amity and Commerce between France and the United j 
States in 1778; but the independence of the revolted colonies 
is taken for granted in every article, and they covenant i 
again and again to do what can only be done by Sovereign 
States.^ The sending of a duly accredited diplomatic rep- 
resentative, as was done by the United States in the case 
of Texas, has the same effect as the negotiation of a treaty. 
Both are acts of sovereignty, and to perform tljem towards 
an aspirant for admission into the family of nations implies 
that, as far as the state which does them is concerned, its 
desire is granted. Recognition by piie state in no way binds 
others. But the example, once set, must soon be followed, | 
unless the newly recognized community loses almost imraedi4 
ately its de facto independence, or is so small and unimportant 
as to be neglected with impunity. The quickness or slowness 
of Recognition is often determined by political sympathies ; 
but no power can continue for an indefinite time to shut 
its eyes to accomplished facts. When a province or colony 
has won a real Independence, recognition of it must come 
sooner or later, even from the parent state. The lead in 
these matters is usually taken by the government of some 
influential country. Sometimes the Great Powers of Europe 
acting together in concert agree upon a Recognition, as when 

they admitted Turkey to participate in the advantages of 

» 

1 British State Papers, Africa^ No. 4 (1885), pp. 263-264. 

2 Holland, European Concert in the Eastern Question, pp. 293-308. 

* Treaties of the United States, pp. 296-305. 
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public law, or gratified the national aspirations of the Balkan 
States on condition of abstinence from anything that 
savored of religious persecution. In cases such as these 
the smaller states almost invariably follow the example of 
their more powerful neighbors. I nd eed, the Concert o f 
E uro pej,3diich^.m thg . agreemeiit of the six Great 

may„,be md^ represent the. wh^^^ and speak on 

its behalf. 



CHAPTER V. 


THE SOURCES AND DIVISIONS OF INTERNATIONAL LAW. 

§ 61 . 

By the sources of International Law we mean t he place s 
wheTe ^ An inquiry into them is 

therefore historical in its nature. It has noth- ^loaning of the 
iiig to do with the reason why the rules were scmmi of inter- 
originally invented or accepted^ Whether those 
who lirst set them forth or obeyed them did so because ol 
their conformity with a supposed Law of Nature or because 
of their obvious utility, whether they were actuated by 
motives of benevolence or by motives of self-interest, are 
questions foreign to the present inquiry. Doubtless considera- 
tions of very various degrees of respectability liave presided 
over the making of the comj)lex mass of rules we call Inter- 
national Law. But our object here is to trace the process ol 
formation, not to enter into tlie mental and moral predilections 
of those who took part in it. We must also remember that no 
rule can have authority as law unless it has been generally ac- 
cepted by civilized states. Its source does not giYext YOflidity. 
Custom is, as it were, the filter-bed through which all that 
comes fi‘om the fountains must pass before it reaches tlie main 
-stream. We have to take the rules we find in operation to-day 
and trace them back to the places where tliey have their origin, 
In doing so we shall find that the sources of International Law 
may be^ resolved intone, which we will proceed to describe 
in the order of their importance. 

1 Austin, Jurisprudence f II., 626-628. 
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§ 62 . 

Firs^.ia4hfluence and authority among the sources of our 
Sciencd must be reckoned 

^he tvorks of great puhlicists. 

From the time of Gentilis and Grotius down to the present 
day there has been a long series of able writers, whose works 
Works of j-roat have influenced the practice of states and whose 
publicists. published opinions are appealed to in interna* 

tional controversies. They oc ciipj a position ana logous , to 

That 

is to say, their views are quoted and treated with respect in 
disputed cases, but are not nece ssarily decisiv e. In interna* 
tional controversies the longer the chain of authorities in sup- 
port of any particular contention, the nearer the approach to 
unanimity in the opinions of jurists of recognized position, the 
more likely it is that their judgment will prevail. Where 
there are two opposing schools of thought, a quotation from 
one author of repute can always be capped by another 
expressed in a contrary sense. But a nation which should dis- 
regard a general consensus of opinion, in which its own pub- 
licists joined, would be held to be acting in a high-handed and 
aggressive manner. The value of the works of the great 
international jurists is by no means confined to the settlement 
of points tliat are so far doubtful as to afford matter for con- 
troversy. Many rules of undoubted validity were first intro- 
duced into the law of nations by them. We have but to take 
up one of the chapters in which Gu’otius pleads on behalf of 
his temper am enta belli in order to find stated there, for the 
first time as regards their international application, a number 
of humane precepts which have since become the common- 
places of belligerent theory and practice.^ It is almost 
impossible to estimate how much of the present law of Occu- 

1 De Jure Belli ac Pacts, III., XI. -XVL 
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pation and Jurisdiction is derived from principles introduced 
into pur science by the Spanish casuists and Protestant 
civilians who first applied the rules of Roman Law to the 
international problems raised by the discovery of the New 
World. The extent of a state’s territorial waters to-day is 
largely decided by views to which Bynkershoek gave currency 
early in the eighteenth century ; ^ and the work of Yattel two 
generations later supplied rule after rule for the rapidly grow- 
ing law of neutrality.2 With him the great formative influ- 
ence of the publicists ceased. International Law had by no 
means taken its final shape. Indeed, there can be no finality 
about it while the complex society of nations is a living and 
growing reality. But the moulding influences passed into 
other hands. For two centuries the development of the law 
of nations had been the work of great thinkers and writers. 
It now became the task of statesmen and jurists. It was not 
that the publicist had ceased to be useful. On the contrary, 
the need for him was at least as great as ever. But whereas 
his function had been formative in the past, he was for the 
future to systematize and arrange, to reduce to principle and 
render consistent with themselves the rules evolved from con- 
troversies between states or laid down in tlie practice of law 
courts. And general consent testifies that the work has been 
well done. A long array of great names adorns the annals 
of international jurisprudence, and among tliem the publicists 
of Great Britain and the United States find an honored place. 
A race whicli has produced Kei^ and Wh^eaton and Manning 
and Phillimore, not to mention a host of others many of 
whom are still alive, has done no ignoble service in the cause 
of peace and justice. Since the middle of the eighteenth 
century great additions have been made to the rules which 
govern the intercourse of states ; and though a very small 
portion of them have come from the writings of jurists, their 
services in sifting and arranging the new matter have been 
invaluable. They have produced order and made 

^ De JDominio Maris (1702). ^ j)roU des Gens^ Bk. III., §§ 103~135. 
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International Law into a science, instead of a shapeless mass 
of undigested and sometimes inconsistent rules. And in most 
cases their impartiality has been remarkable as their 
industry in collecting facts and their power of classification 
; in co-ordinating them. National bias has not been altogether 
absent; but it has been kept under severe control, and the 
organization of the I nstitut de Droit In^rnatiQn al. with its 
frequent j)ublications and annual meetings of the leading 
publicists of all civilized countries, has helped enormously to 
eliminate passion and prejudice from the discussion of the 
problems of state intercourse. There should be something 
of the judge and something of the philosopher in every writer 
on International Law. In many the qualities of both are 
happily combined, and there are very few who degrade them- 
selves to the level of the heated partisan. Doubtful and 
difficult points are discussed in a scientific spirit as jural prob- 
lems, and without any reference to their bearing on the inter- 
ests of particular states. Indeed, it often happens that 
i publicists consider questions as to which no international 
1 controversy has arisen. The opinions ex])ressed are then of 
i necessity unwarped by national pride or patriotic sentiment ; 
and if states should hereafter differ witli regard to the mat- 
ters in question, the views set forth before the dispute arose 
will have the merit of absolute impartiality. 

§ 63 . 

Next among the sources of International Law we place 

Treaties, 

There is a wide diffeicnce of op inion with regard to their 
value as exponents of the rules of our science. On one side, 
Treati^^s . ^ vicw that they are merely agree- 

between states for the settlement 6f cur- 
^§Et^^itfl5^C-.ulties, and possess little or no importance in the 
domain of international jurisprudence. On the other hand, 
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we see them, or rather a selected of them, regarded 

as a Bort of sacrosanct reppsito^ 
mental principles and binding rules of the law of 
to BeTp^^^ writers of Great Britain and the United| 

States incline to the former view. The latter is usually! 
taken by the publicists of the European continent, though! 
few of ’them would be prepared to state it in the extreme! 
form it takes in the works of Hautefeuilled In order to arrive 1 
at just conclusions, it will be necessary for us to follow the 
example of llall£.and distinguish between different kinds of 
treaties, though our classification will not be exactly the same 
as his. 

We will consider first those which a vowedly lay d own new,/ 
rules of international intcrcoui‘se or change the international 
status of territories, and are assented to by all_ or ne^^idy^ 
ciyilized states. They are important in proportion, to thej 
number of their signatories and the length of time during/ 
which tlieir provisions are observed. If the assent of all 
civilized states is given to them, either by signature at the 
beginning or by adhesion afterwards, they are legislative acts 
and have binding power over all the members of the family 
of nations. Such treaties are very rare, but it is hardly 
possible to exaggerate their importance as sources of Inter- 
national Law. The Geimva Conyention of 1864 may be 
cited as an example. It neutralized all persons and things 
connected with the care of the sick and wounded in war; 
and since the adhesion of the United States, who held aloof 
tillj.^82, it may be regarded as of universal obligation. The 
F inal A ct of the Brussels Conference of 1890 for the sup- 
pression ofThe African Shxve Trade is another case in point 
and it may be possible to regard the Final A ct of the West 
African Confer ence of 1885 in the same light. It was signed, 
not indeed by all civilized powers, but by all the powers 
concerned or likely to be concerned in the development of 


1 Droits des Nations Neutres^ Discours PrUiminaire, 
International Law, pp. 9~18. ^ See § 124. 
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Africa, including the United States.^ In recognizing the 
es toblishiae.ii t of the Congo Free State, providing means for 
the neutralization 'of certain districts in future wars, and 
making regulations as to freedom of trade and acquisitions of 
territory in Africa, it did a great work for humanity. The 
question whether it can be regarded as a legislative act, and 
therefore a direct and immediate source of International Law, 
raises a difficult problem. Strictly speaking, no state can be 
bound by a new rule without its own consent, and therefore the 
signature of every member of the fc^mily of nations is requisite 
in order to give universal validity to fresh arrangements. But 
in pra ctice we find small and unimportant states tacitly accept- 
ing the arrangements made by great and influential powers, 
especially in matters which do not directly concern their own 
interests. It would be pedantry to assert that the assent of 
Switzerland, which possesses neither a ship nor a port, is 
absolutely necessary to give binding force to an agreement 
for altering the rules of maritime law, or that no improve- 
ment in the law of warfare on land could be considered uni- 
versally valid if it lacked the signature of Libeiia, which has 
no standing army. These are extreme cases, and on the 
pj^nciple of de, minimis non cnrcit lex wo may perliaps ignore 
them. But the situation caused by the refusal of the United 
States to sign the Declaration of Paris of 185G cannot be so 
easily passed over.^ The American mercantile marine and 
the American navy are not matters that can be neglected in 
international affairs; and the ships of Spain, Mexico, Ven- 
ezuela, and China, the other maritime powers who have 
withheld their assent, would together amount to a fleet of 
considerable im])ortance. It may be argued that the length 
of time that has elapsed since the drawing up of the Declara- 
tion, coupled with the fact that it has been observed in all 
subsequent wars, causes its rules to rest upon the general 
practice of states as well as upon their express consent. But 
while few will venture to dispute the truth of the proposition 
. 1 British State Papers, Africa, No. 4 (1885), pp. 304-^13. a See §§ 216, 223- 
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that long and uninterrupted custom in favor of a rule makes 
it a part of the Common Law of nations, there is room for 
great divergence of opinion as to how long the custom must 
last in order to override previous custom to the contrary. 
The Declaration of Paris has received the formal adhesion of 
nearly all civilized powers ; and therefore practice based upon 
it must be held to become law sooner than if it had to win 
its way without a great international agreement behind it. 
But whether the time that has elapsed since 185G is long 
enough to give the consecration of usage to the rules adopted j 
in the Declaration is a question on whicli no approach to | 
unanimity can be expected. The best hope for the future is ! 
that it may cease to be a question at all, owing to the adop- 
tion of the Declaration by those powers which have hitherto 
declined to sign it, or the universal acceptance of some 
further modiiication of belligerent rights at sea. 

If treaties wliich really legislate are few, treaties which 
really declare the law are fewer. The conventions which 
embodied th(3 principles of the Armed Neutralities of 1780 
and 1800 purported to be declaratory ; ^ but in reality the 
major part of the rules stipulated for in them were well 
known to be inconsistent with established practice, and were 
introduced for the purpose of curtailing the belligerent rights 

of Great Britain, The ‘‘ Three_ of the Treaty, of 

Washington of 1871 were agreed upon between the contract- ' 
ing powers ‘‘as rules to be taken as applicable to the case” 
of the Alabama and her sister cruisers, and the arbitrators 
appointed under the treaty were instructed to be guided in 
their decision by them and the “princqdes of International 
Law not inconsistent therewith,” ^ The United States held] 
that these rules were in force wdien the acts and omissions | 
complained of took place, while the British Government; 
placed on record a statement that it was unable to agree with 
this view, though for the sake of an amicable settlement it 

1 C. de Martens, liicueil^ 1., 19o-194 ; II, , 215-219. 

2 Treaties of the United States^ p 481. 
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^ consented to be judged by the rules as if they had been part 
of International Law when the alleged offences were com- 
mitted. Here then we have a case where one party to a 
treaty regarded an article in it as declaratory, while the other 
party held that it enunciated new rules. It is sometimes said 
that the Bla.ck Sea Conference of was declaring Inter- 

national Law when it enunciated the principle that no power 
can free itself from treaty engagements excejDt with the 
consent of the other contracting powers.^ Declaratory this 
proposition undoubtedly is ; but it is not of 

Lriternational Law. Whether we argue from general prin- 
ciples or derive our rule from the practice of states, it is 
certain that there is no place in the law of nations for the 
doctrine of the perpetuity of treaty obligations unless all the 
powers which created them agree to let them drop. The 
subject is difficult in any case; but its difficulties are 
enhanced when high-sounding principles with a strong ring 
of “natural equity” about them are imported into the discus- 
sion without due consideration of their far-roaching conse- 
quences.^ Should a treaty really declaratory, and declaratory 
, of true law, be found to exist, it would undoubtedly be 
I a source of International Law; for it would set forth for 
I the first time in a clear and unmistakable manner a rule of 
* universal application. 

The next class of treaties we have to consider are those 
which stipulate avowedly for a uew rule or rules as between 
the contracting parties. They are signed by two or three 
states only, and are meant to establish in their mutual inter- 
course some principle of action not in general use. Thus 
they eyidenc^^ of what International Law is not, rather 
than of what it is; for if the rules they lay down had been 
embodied in it, there would have been no need of special 
stipulations in order to obtain the benefit of them. The 
Treaty of 1785 between the United States and Prussia, con- 
tains an agreement of the kind under consideration. By the 

1 British State Papers, Protocols of London Conference^ 1871, p. 7. 

» See § 164. 
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thirteenth article the contracting powers declared that in case ^ 
one was at war while the other was at peace, the belligerent j 
would not confiscate contraband goods carried by a vessel of j 
the neutral, but would be content to detain them instead^ i 
The Common Law of nations gives the right of conliscation, j 
as the negotiators on both sides well knew. And because i 
they knew it, they entered into stipulations to override the 
ordinary rule and substitute for it one which they preferred. 

It is clear that treaties of this kind are not sources of Inter- 
national Law. Q jily in one ca se can they become so, and 
that is when the new rule first introduced by one of them J 
works so well in practice that other states adopt it. If they / 
take it up one by one till all observe it, the first treaty in 
which it appears is its Source, though a long interval of time 
may separate its original appearance from its final triumph. . 
An instance of this is to be found in tlie Instore 
fanious rule. Free shipsv free. goods. The first treaty between 
Christian powers which contains it was negotinded between 
Spain and the Netherlands in l^Oj^ and is therefore its 
source, though the rule has been obliged to wait till our owuf 
day before it has received such general acceptance as to make; 
it part and parcel of the i^ublic law of the civilized world. 

The last and most numerous class of treaties are those i 
which contain no rules of international con duct,,Lut 
settle the matters in dispute between the j)arties to them. 
The great majority of diplomatic instruments belong to this 
class, for as a rule when states come to negotiate they are far 
more intent upon getting rid of present difficulties than lay- 
ing down rules and doctrines for the future. Compromise is 
the order of the day, and what is expedient at tljc moment is 
adopted without much thought of its relation to general 
principles. It is obvious that treaties negotiated in this 
spirit do not affect International Law at all, and are not 
intendfed to do so. 

^ Treaties of the United States^ p. 903. 

2 Dumont, Corps Diplomatique^ Vol. VI., Pt. L, p. 671. 
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When we speak of treaties we must be understood to 
mean separate articles as well as entire documents. Most 
international instruments contain stipulations on more mat- 
ters than one, and important treaties generally deal with a 
great variety of subjects. One of them may, therefore, afford 
examples of several of the classes given above. In going 
through them Ave have seen that both the extreme views of 
the British Scliool and the extreme views of the Continental 
,|Sc]iool fail to set forth certain aspects of the truth. Some 
'treaties, but very few, are from the beginning Sources of 
j Law. Some treaties, but very few, become after a greater or 
i^ess time Sources of Law. But the vast majority of treaties 
iare valueless as evidence of what the law is, though they may 
jbe of the highest importance as creating new political arrange- 
'tnents or removing old subjects of contention. 

§ 64 . 

We now pass on to deal with 

The decuions of Prize Courts^ International Conferences^ and 
Arbitral Tribunals 

considered as sources of International Law. Brisco Courts 
are tribunals set up by bejligerent .states for the purpose of 
Dedsionfi of Prize decidiiip- 110011 tlic Validity of tlie captures inado 

Courts, Interna- ox j x . 

their cruisers. They are supposed to admin- 
is ter International Law, and they do so unless 
the properly constituted authorities of their own states 
order them to carry into effect instead rules inconsistent there- 
with. Such interferences are fortunately rare ; and accord- 
ingly it happens that the decisions of Prize Courts are 
respected in proportion to the reputation for learning, ability, 
and impartiality enjoyed by their judges. Those ivho preside 
over these courts have to remember that International Law 
has no locality, and must strive to divest themselves of all 
prepossessions in favor of their own country. As one of 
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the most distinguished of them said, when trying a case in 
which the claims of Great Britain as a belligerent came into 
sharp conflict with the claims of Sweden as a neutral, “ It is 
the duty of the person who sits here to determine this ques- 
tion exactly as he would determine the same question if sit -5 
ting at Stockholm; to assert no pretensions on the part of| 
Great Britain which he would not allow to Sweden in the I 
same circumstances ; and to impose no duties on Sweden, as 
a neutral country,, which he would not admit to belong to 
Great Britain in the same character.” ^ This high standard 
has not always been reached ; but some of the gn-eat orna- 
ments of the bench have attained to it, and by their legal 
acumen, joined with their undoubted impartiality, have 
enriched the literature of International Law with a series of 
profound judgments which are quoted with respect wherever 
competent scholars discuss the rigdits and duties of civilized 
states. The names of Story the American, Stowell tlie 
Englishman7 and Freiicdiinany wi^^^^^ live as long 

as the law of nations endures. Most of the cases wliich come 
before Prize Courts require nothing more for their solution 
than the application of well-known and universally accepted 
rules; but occ<^qii«illy ^ arises, and tlien the deci- 
sion of a great judge may become a source of Intornational 
Law. At the moment he does no more than determine the! 
case before him; but tlie justice and reasonableness of the' 
rules he lays down may lead to their acceptance by othei’j 
courts and in other countries, and thus in time they become 
incorporated into International Law. When a liighly trained 
intellect, after hearing and reading carefully sifted evidence 
and listening to the arguments of able counsel, applies recog- 
nized principles to new circumstances, the result is not 
unlikely to be a rule of practice which stands tlie test of 
time and proves to be of universal application. It was thus 
that the* doctrine of continuous voyages was introduced into 

1 Lord St^elPs Jud^ see Robinson, Admi- 

rally' Jdeports^ 1. , 340, 
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International Law. Lord S to well first invented it to meet 
|the case of neutral vessels which, in the war between Great 
[Britain and Revolutionary and Imperialist France, had en- 
jdeavored to evade a prohibition to engage in the enemy's 
I carrying trade by interposing a neutral port between their 
(point of departure and the forbidden destination. Whatever 
may be thouglit of the original attempt to curtail the area of 
neutral trade, there can be no doubt that the doctrine of 
Lord Stowell was sound, and that it could be applied with 
perfect propriety to cases of blockade and contraband, where 
the right of the belligerent to interfere is clear and unmis- 
takable. Accordingl}^ the rule was so applied, and general 
acceptance has made it a part of the law of nations. Ameri- 
can vessels were the chief sufferers from it at fii'st ; but the 
jcourts of America not only adopted it in the civil war with 
|}he Southern Confederacy, but gave it an extension which is 
looked upon, in some quarters, with suspicion and dread. ^ 
The activity of Prize Courts is expended for the most part 
upon questions of pure maritime law ; and consequently that 
portion of the International Code has a clearness and pre- 
cision unfortunately absent from some of its other titles. 
But Inteimational Conferences and Arbitral Tribunals deal 
with any matters that are referred to them, and their deci- 
sions may, therefore, embrace subjects wholly removed from 
the sea and the affairs connected with it. Thus the decision 
of Marshal MacMahon, given in 1875, as arbitrator in the 
dispute between Great Britain and Portugal with regard to 
Delagoa Bay, did much to clear up a difficult point in the 
law of Occupation, 2 and it is quite possible that the decisions 
of the West African Conference of 1884-1885, upon the noti- 
fications to be given to one another by the parties to it of any 
fresh acquisition of African territory by Occupation, may in 
time develop into a general rule of International Law.® 

In estimating the relative value of the decisions mf Prize 
Courts and other tribunals on the one hand, and the writings of 
1 See § 276. 2 gee § 93. « See § 96. 
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the great publicists and the provisions of treaties on the other, 
we must remember that the British and American lawyer is \ 
brought up in reverence for the judgments given by great j 
judges in cases that have actually occurred, whereas the I 
lawyer of France or Germany looks to the Code of his I 
country and to the Code only. In these and many other/ 
countries the decisions of courts do no more than settle the 
cases before them. No legal rules are deduced from the judg- 
ments rendered ; and precedents count for little in argument. 
Accordingly, when a jurist turns his attention to inter- 
national affairs he brings to their investigation a mental 
habit already formed. If he belongs to one of the countries^ 
of the Continent of Europe he will instinctively searcli for a| 
Code, and will find some approach to one in the writings ! 
of publicists of repute and in collections of great treaties. I 
But a British or American jurist as naturally and uncon-! 
sciously commences to examine recorded cases, and finds inj 
them the most authoritative statements of the rules he isj 
searching for. Eacli attitude is correct within limits ; but, in 
carried to excess, leads to erroneous conclusions. In tlie coni 
sideration we have given to authoritative books, treaties, and 
judicial or quasi-judicial decisions, we have endeavored to 
discover by careful analysis their value as sources of Inter- 
national Law ; but it must always be borne in mind that 
rule, wherever found, can be regarded as la\y_.tiB..it^^^^.^to 
received the express or tacit consent of states ^ 
general^ adopted in tmja^Qjions 

§ 65 . 

Next among the sources of International Law come 

State Papers other than Treaties, ^ 

Treaties are national acts of a specially deliberate and 
solemn .kind, and are rightly placed in a class state papers other 
by themselves. But other state papers may be 
important as sources of International Law. Questions at 
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issue between states are often discussed in them with con- 
ispicuous learning and ability, and occasionally an inter- 
patioiial controversy clears up a disputed legal point or 
|advances the application of principles which have before 
received little more than an otiose assent. Thus the^gilesian 
I^pan, Clontrovers^^ between Great Britain and 
middle of the eighteenth century ^ i)laced beyond possibility 
of doubt the rule that a state cannot make reprisals upon 
money lent to it by private persons belonging to another 
country. And again, the stand taken by the United States 
Government first in 1793 in favor of a wide interpretation 
and strict enforcement of its own neutrality obligations,^ 
and afterwards, a generation ago, against a somewhat loose 
interpi'etation of the duties of neutrality by Great Britain 
in the case of the Alabama and her sister cruisers,^ has led 
to a great increase in tlie strictness with which the prin- 
ciple of absolute impartiality, conceded on paper, but till 
recently not very closely adhered to in practice, has been 
applied to the conduct of neutral states. The controver- 
sies attending the formation, progress, and dissolution of 
the two great leagues known as the Armed Neutralities of 
1780 and 1800^ did almost as much to clear up the question 
of neutral rights as tlie Alabania controversy and the action 
of AVasiiiugton in his second administration did to clear up 
the question of neutral duties. 

from a legal point of view, worthless; others have but a 
.emj[)orary and evanescent value. But now and again some 
master mind produces a document or series of documents 
which change the whole course of international relations 
and become sources of law. It must be remembered that 
a large proportion of the questions which arise between 
states are never heard of outside the walls of foreign offices. 
Eitlier they are too simple to admit of doubt, or they are at 
once referred to the law officers of the governments con- 

1 See § 198. a See §§ 261-263. 

2 gee § 244. * Manning, Law of Nations^ Bk. V., Ch. VI. 
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cerned, whose opinion, given officially but not published 
at the time, if ever, is taken as conclusive and acted upon 
Immediately. In this way International Law is always xm- 
de rgoing a process, not indeed of formatm^^ 
liz^tipn. Floating ideas harden into definite rules, or one 
of two opposite views receives almost imperceptibly the con- 
secration of practice. 


§ 66 . 

The last of the classes into which we divide the sources 
of International Law may be described as 

Instructions issued hy States for the Guidance of their own 
Officers and Tribunals. 

We have not considered these documents under the previ- 
ous head, because they are of a domestic (diaracter, and are 
not drawn up with a view to any controversy instructions is- 
between states. But though they have no ti.o ouiauncc of 

. - , ^ 1 • Cl Otlicers 

otfier object than the regulation ot the con- ami TribuntUs. 
duct of tlie agentvS and servants of the govern in ent which 
issues them, they may have a far wider effect tlian was 
intended or expected by their authors. When drawn by ' 
skilled jurists, they sometimes decide knotty ])oiiits in a I 
manner which jiroves so valuable in practice that other ? 
states adopt it. Fren^j^k-MarihC^.i^ dealt i 

Avith the then nebulous and uncertain suliject of Pif ze LaAv 
in a masterly manner. It was commented on by Valin in 
1760, and from it Lord vStOAvell borroAved freely in his judg- 
ments on maritime eases. Thus AA^iat'was originally in- 
tended as a guide to French cruisers and French tribunals 
became in time, and as to some of its provisions, a source 
of International Law, The Instructions fur the Guidance 
of ti m Armieg^ ^JJb.a^IMte(| 

attain a similar jpgsifm in respect of warfare on land. 
Already tliey haA^e been referred to and quoted with great 
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respect in many treatises,^ and several states have issued 
corresponding manuals, all of which concur in making the 
laws of warfare on land more humane than they have been 
even in recent practice. 

We have now been through the various sources of Inter- 
national Law. We see that any national act whereby a 
I state signifies its assent to a given rule may become a 
source of law, provided that the rule in question is a new 
one. If it wins general assent it becomes a part of Inter- 
I national Law. If it fails to be adopted in practice, it is but 
I a ifious opinion, however excellent it may be in itself. But 
universal obedience is not meant when we speak of general 
assent. Many rules of International Law have been vio- 
lated on one pretext or another by states which fully 
j acknowledge their validity. No law can expect to be 
I always obeyed, least of all a law which has no power at its 
I back to compel submission and punish disobedience. But 
^though International Law is in this predicament, it is also 
true that flagrant and stubborn disregard of its well-estab- 
lished precepts is very rare, and tliat states on the whole 
show a praiseworthy willingness to govern their conduct 
towards each other by rules to which they have given an 
express or tacit consent. 


§ 67 .- 


From the sources of International Law w^e pass to its 
divisions. There is no sulqect on which the publicists of the 
Divisions of Inter- s^veiiteentli and eigliteenth centuries are more 
at variance with each other than this. Grotius, 
as we have seen,^ distinguished between"^|!fat- 
ural and a Law of Nations. Ilis successors dis- 

cussed at length the relations of Natural Law to Interna- 
tional Law, and their distinctions and conditions multiplied 
as each one commented upon the opinions of his predeces- 


national Law. 

'I'lie old attempts 
at division useless. 


' Maine, International Law, p. 24. 


* See § 33. 
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sors. The climax of complication was reached when Chris- 
tian von Wolf, a Professor at Ijlallg , in the preface of his 
Jus Q'entium^ published in divided the law of nations 
into Natural or Necessary Law, Voluntary Law, Conven- 
tional Law, and Customary Law; and, as if these were not 
enough, referred incidentally to an Internal and an Exter- 
nal Law, Other writers simplified these divisions to some 
extent; but still a most unnecessary and unprofitable elabo- 
ration was kept up. Even Whe^ilrtgn accej^ts the distinction 
between a Natural and a Voluntary Law of Nations, and 
argues that the Voluntary Law is a genus^ comprising the 
two species of Conventional Law introduced by treaty, and 
Customary Law derived from usage. ^ But, like other 
writers, he forgets or ignores these distinctions ^vhen _he 
sets forth the actual rules of his science. He does not then 
give us a chapter or two on Natural Law and many chap- 
ters on Voluntary Law wuth its two great subdivisions. 
But instead we liave a most able and instructive series of 
chapters on the various rights possessed by states, and on 
War and Neutrality, in the course of Avliich we are not even 
informed whether a given rule comes from convention or 
from usage, so completely are the divisions originally given 
dropped when the work of dealing with the subject in a 
systematic manner is seriously undertaken. Divisions wdiich 
do not divide are useless; and in the present case some of 
them are mischievous as well, for they imply a belief in the 
theory that by some process of reasoning or intuition a law 
can be evolved wdiich is binding on states apart from tlieir 
consent, and thus tend to revive the old confasion between 
what is and what ought to be. Instead of attempting thei 
unprofitable task of distinguishing the rules of International | 
Law according to their origin, it is better to divide the sub- ; 
ject into heads according to the different kinds of rights 
possessed by states and their corresponding obligations. 


1 International Law^ § 9. 



108 SOUBCES AND DIVISIONS OF INTEBNATIONAL LAW. 

§ 68 . 

If we make our attempt at division on the lines just indi- 
cated, we shall find at once that states possess, by virtue of 
the law they have created for themselves, cer- 
tain rights and obligations in their ordinary 
condition of peace, and that certain other rights 
and obligations are obtained, in addition to or in qualification 
of these, when a state is in the condition of belligerency or 
neutrality. Fortunately, in the modern world, peace is re^ 
garded as the usual and proper condition for nations. No 
writer would now venture to say with Machiayelli, “A 
prince is to have no other design, or thought, or study but 
war, and the art and discipline of it.”^ We have come to 
regard the business of good government as the most im- 
portant art of rulers, and to include in it tlie practice of all 
honorable moans of avoiding war. The rights and obliga- 
tions which belong to states in their capacity of members of 
the family of nations are connected with peace and the state 
of peace. They may be called normal rights and obligations, 
and they are possessed by every independent state which is 
a subject of International Law. J ust as tlie law of the land 
clothes every child born under its authority with certain 
rights which are his through no act of his own, so Inter- 
national Law gives to the states under its authority certain 
rights which belong to them through the mere fact of sub- 
jection to it. And just as an individual can, by the exercise 
of his will, place himself in a position whereby he acquires 
rights and obligations he did not possess before, so a state 
kan by an act of corporate volition place itself in a position 
whereby it acquires rights and obligations it did not possess 
before. No man, for instance, can marry without making up 
his mind to do so ; and no state can go to war or remain 
neutral in a war between other states without making up its 
mind to do so. But if a man does enter into matrimony, he 
1 The Prince^ Cli. XIV. 


States possess 

normal rights and 
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acquires rights which did not belong to him as a mere subject 
and citizen, and comes under obligations which were not 
binding upon him in his previous condition ; and if a state 
becomes a belligerent or a neutral, it acquires rights and 
becomes liable to obligations of which it knew nothing as a 
mere subject of International Law. A belligerent, for ex- 
ample, has, in the right of search, a power over neutral 
vessels it could not exercise in its ordinary condition of 
peace ; ^ and its obligation to submit to restrictions upon the 
freedom of its cruisers to stay in the ports of friendly powers 
and make what purchases they please there, modifies a pre- 
viously existing right of unrestricted intercourse.^ Those 
rights and obligations which a state possesses as a belligereni 
or a neutral we may call abnormal, to distinguish them from 
the normal rights and obligations which belong to it as a 
subject of International Law. And this distinction is funda- 
mental. It gives us our first great division, and is the pivoi 
on which our whole classification turns. 


§69. 

Starting, then, with the normal rights and obligations of 
states, we find that they are concerned with Independence , 
Property, J ur is d ic tiqn^ Diplomacy, Normal rights 

Each of these gives us an import^nFsuIqect, are connected wit4i 
fairly well marked off from other subjects, and 
capable of being treated by itself as a distinct anli nlpiomar^^^^ 
head. The rules of International Law group amt oblipationa 

^ witliWaraud 

themselves under these heads in a convenient Ncutrauty. i 
manner without much overlapping; and we thus obtain a 
means of dividing one portion of our subject into titles or 
chapter’s in a way which shows the relation of its various 
parts to one another and to the whole. The other great 
divisiqn, that of the abnormal rights and obligations of 
states, naturally falls under two heads — those of War and 
1 See §210. . a see § 261. 
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Neutrality. Each of these is very important, and requires 
inore"s]^ce for its consideration than any one of the subjects 
enumerated in connection with normal rights and obligations. 
We shall, therefore, subdivide them when we come to deal 
with them in detail. Here it will be sufficient to remark 
that, since normal rights and obligations are connected with 
peace, we obtain a division of International Law into the Law 
of Peace, the Law of War, and the Law of Neutrality, each 
of which will be considered in one of the three following 
parts of this book. The subjoined table will enable the 
student to see at a glance the arrangement of our subject we 
propose to adopt. 


INTERNATIONAL LAW. 


rO) 


Normal 
Rights and 
Obliga- 
tions of 
States. 


( 2 ) 

( 3 ) 

( 4 ) 



Abnormal f (1) 
Rights and 
Obliga- -i 
tions of 
States. I 


Rights and Obligations connected " 
with Indexxmdence. 

Riglits and Obligations connected 


with Property. 

Rights and Obligations connected 
with Jurisdiction. 

Rights and Obligations connected 
with Equality. 

Rights and Obligations connected 
witli Diplomacy. 

Rights and Obligations connected 
with War. 

Rights and Obligations connected 
with Neutrality. 


Law of Peace. 


Law of War. 

Law of Neutrality. 


The divisions of this table are clear and definite, and it 
is hoped that the principles on which they are based will 
commend themselves to the judgment of intelligent readers. 



Part II. 


THE LAW OF PEACE. 

CHAPTER 1. 

EIGHTS AND OBLIGATIONS CONNECTED WITH INDEPENDENCE. 

§ 70 . 

Independence may be defined as The right of a state to / \ 
manage all its affairs^ ivhether external or internal^ without ' / 
interference from other states^ Definition and ; / 

spects the cor^re span ding right possessed hy each JiJrht of hidl^ i / 

fully-sovereign member of the family of nations, 

This right of independent action is the natural result of sov- 
ereignty : it is, in fact, sovereignty looked at from the point 
of view of other nations. When a state is entirely its own 
master, it is sovereign as regards itself, independent as 
regards others. Independence is, therefore, jiredicated by 
modern International Law of all the sovereign states who 
are its subjects. 

But it must not be foi’gotten that, till the time of Grotius, 
the notion of universal sovereignty was the dominant con- 
ception in the minds of thinkers and writers on international 
relations. They held that there was, or at least that there 
ought to be, a common supenor over nations. The last lin- 
gering remnants of this idea were shattered in the storms of 
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the Reformation, and the doctrine of the independence of 
states was substituted for it by the great Protestant jurists 
to whom we owe the form which International Law has 
assumed in modern times. There is a tendency on the part 
of many writers to regard independence and sovereignty as 
attributes of states, conferred on them in some mysterious 
manner, quite apart from the provisions of the law wdiich 
defines their rights and obligations. We are told that they 
spring from the nature of the society existing among nations, 
that they are necessary to the conception of a state, or that 
they are conferred by the Great Author of society. Such 
speculations are shown to be baseless by a simple reference 
to the facts of history. States, like individuals, have what 
rights are conferred upon them by the law under which they 
I live. There was a time when their full independence was 
denied by the law then existing. But since the Peace of 
Westphalia of 1648 brought into existence the modern Euro- 
' pean order, the principle of coin];)lete independence has been 
accepted by statesmen and embodied in the international 
civilized world. 

§71. 

Part-sovereign states do not possess the right of inde- 
pendence to the full, though to save a])pearances they are 
Part soverei^r,, sometimcs spokcii of iu (Ii[)lomatic documents 

states not fully • i i i i • • 

indopondent. as independent. But it is clear tliat limitations 
on their external sovereignty are also limitations on their in- 
dependence. E or instance, by Article 4 of the Treaty of Feb- 
ruary 27, 1884, the Transvaal Republic of South Africa agreed 
to make no treaty with any state or nation, other than the 
^ Orange Free State, nor with any native tribe east or west of 
j the Republic, without the approval of Great Britain, Inas- 
much, therefore, as the rulers of the Transvaal were bound 
to obtain the assent of Great Britain before they could take 
effective action in a most important sphere, the Boer Republic 
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could not, in strictness, be said to possess the full rights of 
independence, though it was called an independent state in 
treaties and despatches.^ 

§72. 

Even in the case of fully sovereign states, and in regard 
to the conduct of the most powerful among them, restrictions 
upon unlimited freedom of action are imposed Voluntary restrio- 

, j 1 • , 1 > tioiiB upon tho 

temporamy by events and circumstances; but iveedotn of action 
since they are not permanent legal incidents of 
the political existence of the communities subjected to them, 
but are in the main necessary conditions of social life 
imposed by the good sense of the powers concerned, they\ 
do not detract from the independence and sovereignty of the-^ 
states which live under them. They often spring from 
t reaty stipulations entered into voluntarily by governments 
to avoid difficulties in their future intercourse. For example, 
the United States and Great Britain bound themselves by 
the Clayton-Bulwer Treaty of 1850 to acquire no territory in 
Central America and in 1886 Great Britain and Ger-| 
many made a formal declaration whereby the limits of their; 
respective spheres of influence in the Western Pacific were; 
defined, and each power pledged itself not to intrude into 
the region assigned to tlie other.^ Another source of self- 
imposed restrictions upon the freedom of action granted 
by the right of independence is to be found in consideration 
for the corresponding right of other states. Just as in the 
society formed by individuals, friendly intercourse would be 
impossible if each insisted upon using the full freedom 
secured to him by law without regard to the feelings and 
convenience of his neighbors, so in the society of nations a 
similar abstinence is necessary, if peace and liarmony are to 
be preserved. Mutual concession is the price paid for social 
life. A state which conducted its foreign policy, regulated 

1 In* the negotiations preceding the final rupture with Great Britain it 
claimed to be ‘Sa sovereign international state.” The war which it com- 
menced in 1899 led in lfiOO to the destruction of the qualified independence 
it had enjoyed since 1884. ^ IWaties of the United Staten^ p. 441. 

® British State Papers, Western Facific^^ No. 1 {1886). 
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its commerce, and exercised its jurisdiction without thought 
or care for the wishes and interests of other states, would 
doubtless be within its strict right as an independent political 
comnninity ; but it would soon discover that it was regarded 
as an international nuisance and subjected to an exceedingly 
unpleasant process of retaliation. 


§73. 

Sometimes an independent state finds itself obliged to 
submit for a while to restraints imposed upon it by s uperio r 
Involuntary whcii Prussia was forbidden by Napo- 

ffei^dom iu 1808 to keep up an army of more than 

of sovereign states. 40^000 men,^ aiid Russia and Turkey were com- 
pelled by the Treaty of Paris of 1856 not to build “military- 
maritime arsenals ’’ on the coast of the Black Sea, and not to 
maintain ships of war thereon.^ Such stipulations as these 
are not uncommon in the history of international transactions. 
They are frequently imposed on a defeated belligerent as 
part of the price of peace. The powers subjected to them 
I constantly evade them, and always take the first opportunity 
‘ of throwing them off. Prussia foiled Naj)oleoii’s design of 
keeping her powerless as a military state by passing the pick 
of her able-bodied young men tln*ough her small army and 
keeping tliem trained in a reserve force ; and Russia took 
advantage of the Fi'anco-Prussian war of 1870 to obtain by 
the Convention of London of 1871 a formal release from her 
engagements as to the Black Sea.^ Such limited and tempo- 
rary restraints upon the freedom of action of a state are not 
held to derogate from its independence. They are passing 
incidents in its career, not permanent legal conditions of its 
existence. And the same thing may be said of the authority 
assumed by the Greiit^ F^oyvers of Europe in the Old World 
and the United States on the American continent. There 


^ Fyffe, Modarii Europe^ I., 382- 

2 Holland, European Concert in the Eastern Questional p, 247. ® Ibid. p. 273. 
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can be no doubt that the Great Powers have, on several 
occasions, acted in the name and on behalf of all Europe,^ 
and that the smaller states have willingly or unwillingly 
accepted the arrangements made by them. In America 
there seems an increasing tendency to accord to the United 
States a position of primacy. But it would be mere pedantry i 
to assert that occasional deference to the will of one or the | 
other of these authorities deprived a state of its independent! 
position under the law of nations. 

§ 74 . 

The right of independence conferred by International Law 
upon each fully sovereign member of the family of nations 
involves, as we have seen, complete liberty on 

1 , , i • i /V ' Intervention — its 

the part ot every state to manage its anairs ossentiui cbarac- 

... -r , terbticH. 

according to its own wishes. It may change 
its form of government, alter its constitution, form its alli- 
ances, and enter upon its wars according to its own views of 
what is just and expedient. But sometimes it happens thati 
another state, or a group of states, interferes with its pro-.^ 
ceedings, and when it is engaged in internal turmoil ori 
external conflict endeavors to compel it to do something 
which, if left to itself, it would not do, or refrain from doing 
something which, if left to itself, it would do. Interferencei 
of tliis kind is called interventi on. Histoiy teems with’ 
instances of it. It has been undertaken on various pre- 
texts, and justified by the most diverse reasonings. In every 
case of it th e bu rden of proving justification rests upon the 
intervening ,pQ^w for it is in its very nature an infringe- 
ment of the independence of the state subjected to it, and 
therefore a violation of an acknowledged piinciple of Inter- 
national Law. Let us fii’st distinguish intervention from 
other forms of interference which might possibly be con- 
founded with it ; and, having done this, we shall then be in 

1 See §§ 128, 129. 
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a position to discuss whethfor it is ever justifiable, and, if so, 
under what circumstances. 

The essence of inters® is forc^ or the threa t of forc e. 
■ in case' the cTictates of the intervening power are disregarded. 
It is, therefore, clearly differentiated from mere admce 
tendered by a friendly state without any idea of compulsion, 
from mediation entered upon by a third power at the request 
of the parties to the dispute but without any promise on 
their part to accept the terms proi)Osed or any intention on 
its part to force them to do so, and from arhiixjouLlQn^ which 
takes place when the contestants agree to refer the dispute 
to an independent tribunal and consent beforehand to abide 
by its award, though it ]30ssesses no power to compel obedb 
.eiice to its decisions. There can be no intervention without, 
!on the one hand, the presence of force, naked or veiled, 
and, on the other hand, the absence of consent on the part 
of the combatants. There have been instances where one 
party to the dispute has asked for the intervention of a third 
power; but if both parties agree in such a I’equest the inter- 
ference ceases to be intervention and becomes mediation. 
Should the mediating state find the parties unwilling to 
accept its proposals and decide to compel them by force of 
arms, its action would then lose the character of peaceful 
mediation and assume that of warlike intervention. 

§75. 

There are few questions in the whole range of Inter- 
national Law more difficult than those connected with the 
legality of intervention, and few which have 

Oeneral principloB , a" j i i • t- 

with regard to 06611 treated in a more unsatisiactory manner 

Intervention. ■Lirnei . 

by the bulk ot the writers upon the subject. 
Some have confined themselves to general propositions ; 
while others have devoted much time and labor to an 
examination of one or two specific instances with regard 
to which they happened to hold strong opinions. But it 
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is difficult to find anywhere a wide survey of historical^! 
instances and an attempt to refer them to principles, laud-*" 
able or blameworthy. Yet this d^ciency in the^ t^ 
of a great subject is hardly to be wondered at. We can 
generally deduce the rules of International Law from the 
practice of states ; but in this case it is impossible to do 
anything of the kind. Not only have different 
on different principl.es, but the action of the same state at| 
one time has been irreconcilable with its action at another.! 
On this subject liistory speaks with a medley of discordant 
voices, and the facts of international intercourse give no 
clue to the rules of International Law. We might, indeed, 
deem that the search for rules of any kind was hopeless, 
were it not that it is possible to deduce certain clear and 
unmistakable, precepts from principles admitted on all sides. 
No one doubts the existence of the right of independence, 
or the duty of self-preservation, and from these we are 
able by a process of deduction to obtain what we are in 
search of. 

( 

§76. 

Every state is bound to respect the independence of its 
neighbors as a fundamental principle of International Law ; 
but a rega rd for its own safe is still more intervention 
fundamental, and, if the two principles clash, 
it naturally and properly acts upon the latter, 

The doctrine that self-pre§eryatiqn, or the preservation of 
what is more precious even than life, overrides ordinary rules, 
is in no way peculiar to the law of nations. In every 
civilized state homicide is a crime of the greatest magnitude ; 
yet a woman who slays a man in defence of her honor is 
accounted blameless. It is universally true that the law 
of the land protects property ; 3^et in the case of actual 
invasion military authorities are allowed to destroy property, 
if such destruction is necessary for the performance of 
warlike operations against an enemy in the field. By apply- 
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ing the principle which underlies these instances to the case 
of intervention, we obtain the rule that 

Intervention to ward off imminent danger to the intervening 
power is justifiable. 

But we must note carefully that the danger must be direct 
and hnmediate, not contingent and rernote, and, moreover, it 
must be su fficien tly important in itself to justify the expen- 
diture of blood and treasure in order to repel it. The 
mere fear that something done by a neighboring state to-day 
may possibly be dangerous to us in the future if that state 
should happen to become hostile, is no just ground of 
intervention. If it were, nations might always be at war 
to-day to prevent war fifty years hence I Further, the cause 
which justifies intervention must be important enough to 
justify war. Governments constantly submit to small in- 
conveniences rather than resort to hostilities; and an evil 
which is not sufficiently grave to warrant a recourse to 
; the terrible arbitrament of battle is not sufficiently grave to 
[ warrant intervention. 

§ 77 . 

We have seen how the duty of self-preservation may oyer- 
ride the duty of respect for a neighbor’s freedom of action. 

It must now be pointed out that this is not 
based on treaty- tlic oiily cxceptiou to tlic general principle of 
non-intervention. States constantly enter into 
agreements which modify their rights and duties as defined 
by International l^aw ; and we cannot say that treaty stipu- 
lations of any kind are forbidden by it, though it is easy to 
find agreements which are condemned by enlightened moral- 
ity. We must, therefore, lay down the further rule that 

Intervention in pursuance of a right to intervene given by 
treaty is technically justifiable. 

I We ought, however, to add that treaties which give such a 
' right are almost always unwise, and are found afterwards to 
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involve the signatory powers in difficulties from which they 
cannot escape without loss of honor or dignity. 

§ 78 . 

The last exception to the ordinary rule is based upon the 
principle that a state may lawfully interpose to prevent 
illegal action on the part of other states. War 

, . . p T Intervention based 

to rebut the aggressions oi an unscrupulous on protection of 

. p n another state 

neicrnbor is the most lust and necessary oi all ag:ain8t iiiej^ai 

^ Intervention. 

wars. Intervention to prevent an unscrupulous 
neighbor from aggressive interference in the concerns of a 
third power is the most unselfish of all interventions. If a 
state may without blame defend its own integrity and honor, 
it may defend the menaced integrity and honor of a friend 
and be accounted no violator of the law of nations. We ob- 
tain, therefore, a third and last rule, which is that 

Intervention to 'prevent or terminate the illegal intervention of 
another state is justifiable. 

But we must distinguish here between justification as between 
the states concerned and justification as between the inter- 
vening government and its subjects. The former may be 
complete, while the latter is wofully lacking. A power which ■ 
spent its strength in redressing the wrongs of other powers, 
and imposed thereby on its own people burdens and sacrifices: 
out of all proportion to the good it effected by its enterprises, ^ 
would neglect its first duty and lay itself open to grave blarney 
in spite of the purity of its intentions. 

§ 79 . 

The rules we have just laid down cover every case in 
which intervention is legal. With regard to 
the second and third of them, the justification is of 

1 humanity and 

little nrore than technical. It is only when a interventions to 

, '' stop persecutions, 

state intervenes to preserve itself from some 

grave and imminent danger that we can regard its action as 
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beyond the scope of criticism. o^inira 

I interventions undertaken QU, 

f interventions for the purpose of putting a stop to religious 

^ persecutions are also legal. But we cannot venture to bring 
them within the ordinary rules of International Law. It 
certainly does not lay down that cruelty on the pari of a 
government renders it liable to be deprived of its freedom of 
action, nor does it impose upon states the obligation of pre- 
venting either ordinary barbarity on the part of their neigh- 
bors, or that special kind of inhumanity which takes the 
form of religious persecution. At the same time, it will not 
condemn such interventions if they are undertaken with a 
single eye to the object in view and without ulterior consider- 
ations of self-interest and ambition. Should the cruelty be 
so long continued and so revolting that the best instincts of 
human nature are outraged by it, and should an opportunity 
arise for bringing it to an end and removing its cause without 
adding fuel to the flame of the contest, there is nothing in 
the law of nations which will condemn as a wrong-doer the 
state which steps forward and undertakes the necessary 
intervention. Each case must be judged on its own merits. 
There is a great difference between declaring a nati6hal‘“act 
to be legal, and therefore part of the order under which states 
have consented to live, and allowing it to be morally blame- 
less as an exception to ordinary rules. I have no right to 
enter ray neighbor’s garden without his consent; but if I 
saw a child of his robbed and ill-treated in it by a tramp, 
I should throw ceremony to the winds and rush to the rescue 
without waiting to ask for permission. In the same way, a 
state may, in a great emergency, set aside every-day restraints; 
and neither in its case nor in the corresponding case of the 
individual will blame be incurred. But, nevertheless, the or- 
dinary rule is good for ordinary cases, which, after all, make 
up at least ninety-nine hundredths of life. To say that it is 
no rule because it may laudably be ignored once or twice in 
a generation, is to overturn order in an attempt to exalt 
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virtue. An intervention to put a stop to barbarous and 
abominable cruelty is “ a high act of policy above and beyond 
the 'domain of law.” ^ It is destitute of technical legality, 
but it may be morally right and even praiseworthy to a higl^ 
degree. 

§ 80 . 

We are now in a position to consider the grounds of inter- 
vention which have been put forward from time to time by 
states. The history of wars and diplomatic aroumiR of inter- 
transactions shows that rulers have been much wSoVvUious 
too eager to meddle with the concerns of their 
neighbors, and ambitious powers have often seized upon 
colorable pretexts for controlling the destiny of weaker 
states. We will attempt to classify interventions under 
various heads, giving instances of each, and applying the 
principles we have adopted to a consideration of their 
legality. 

§ 81 . 

Protection from imminent danger has been frequently put 
forth as a justification for interference ; and, if the plea is 
good in fact, it is undoubtedly sound in law. Protection froxn ^ 
Thus, when in jL8Q4 th e British Ministry dis- 
covered that Spain had entered into arrangements to assist 
Frap^ then at war with En^knd, and was preparing a 
naval armament in the harbor of Ferrol, they were justified 
in remonstrating strongly and in commencing hostilities 
when their remonstrances were disregarded.^ Another in- 
stance is furnished by the co ndu ct of Austria in 1813. At 
the close of the armistice granted by Napoleon after the 
battle of Bautzen, it joined Russia and Prussia against 
France, the reason being that the French Emperor had 
rejected its offers of mediation on the basis of reasonable 
concessions on his part, and had brought up the army of Italy 

^ Historicus, Letters on Some Questions of International LaWy I. 

2 Annual Begister for 180 5 y pp. 20-27. 
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to intimidate it.^ It had to choose between a continuance 
of the degrading tutelage it had been under since 1809, and 
the striking of a manly blow for political emancipation.* It 
chose the latter, intervened in the great struggle, and 
assisted in the liberation of Europe from the intolerable 
tyranny of Napoleon. Its national independence and the 
integrity of its territory was at stake, and there can be no 
doubt that its conduct was in accordance with the strictest 
rules of International Law on the subject of intervention. 


§82. 


Protection of 
anotber state 
from illegal 
Inter volition. 


Statesmen have sometimes endeavored to justify an inter- 
vention on the ground that it was necessary in order to ward 
off the illegal intervention of another power. 
The best example of this in recent history is 
the British expedition to Portugal in 1826.^ 
The lawful and constitutional Queen, Donna Maria, was 
an infant; and. the Regency found themselves involved 
in a struggle with her uncle, Don Miguel, who had put 
himself at the head of the absolutist party, and was op- 
posed to the constitutional charter. Ferdinand VII. of 
Spain sympathized with Miguel, and allowed Spanish ter- 
ritory to be used as a secure base of operations for, the expe- 


ditions of the Portuguese pretender, though he had promised 
the Britisli Government not to interfere in the struggle.'^ 


Mr. Canning, who was then Foreign Secretary of Great 
Britain, was careful to disclaim any intention of interfering 
in the internal affairs of Portugal, He declared that when 
the British troops landed in the country ‘‘ nothing would be 
idone by them to enforce the establishment of the constitu- 
tion, but they must take care that nothing was done by others 
to prevent it from being fairly carried into effect.”^ Other 


^ Pyffe, Modern E^irope, I., 490-406. 

^ Wlieaton, History of the Law of Nations, Pt. IV., § 24. 
® Ajinual Begister for 1826, pp. 191-205, 310-344. 

* Speech in House of Commons, Dec. 12, 1826. 
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reasons for the intervention were put forward, but the main 
contention that it was entered upon to prevent the illegah 
interference of Spain wa s a suffic^^nt technical iustification.j 
It was, however, little more. There can be no doubt thatf 
Great Britain did ardently desire the success of the constitu-| 
tional cause and the exclusion of Spanish influence from the! 
Portuguese kingdom. There would have been no inter-! 
vention had Donna Maria been an absolute ruler, and Don; 
Miguel a champion of freedom. 

§83. 

Numerous treaties of guarantee have been entered into 
by civilized powers, and though they are not so frequent in 
modern times as they used to be a century or 

, . Trcaty-ri(?lit. l 

iwo centuries ago, they are quite numerous 
enough to involve states in many difficulties which they 
would have escaped had they preserved their freedom of 
action. Sometimes intervention is asked for under such 
treaties from a government unwilling to give it ; sometimes 
it is thrust, in accordance with their provisions, upon com- 
munities unwilling to receive it. The Republic of ColumbiaiA)^ 
has several times appealed for aid to the United States to 
protect the railway across the Isthmus of Panama from 
the attacks of insurgents, and has based its requests upon 

the treaty;.„Qi 18.46. By the tliirty-fifth article of this 

treaty the United States guaranteed the “perfect neutrality” 
of the isthmus, and Columbia’s “ rights of sovereignty and 
property” over it. But though the Government of Washing- 
ton has sometimes sent a force to Panama, it has always 
denied that it was under any obligation to Columbia to 
defend the route across the isthnyis against local insurrection, 
and maintained that its guanmtee refers only to the case of! 
attack from foreign powers.^ We need not go back very' 
far in modern history to discover instances in Europe where 
^ Treaties of the United States^ pp. 208, 1275. 
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states have been glad to find some loophole of escape from 
guarantees unwisely entered into not long before, ^n April 
15, 1866, England, France.^^d Austria guaranteed “Jointly 
land severally the independence and integrity of the Ottoman 
/Empire.”^ When the great war between Russia and Turkey 
broke out in 1877 the late Earl Derby, who at that time 
held the seals of the English foreign office, contended that 
f Great Britain was not obliged to interfere under it for the 
/protection of Turkey, unless France and Austria resolved 
: to do so and formally called upon her to assist them. It 
would be easy to multiply instances. Indeed, almost the only 
case in recent times where prompt and eflicacious measures 
have been taken in pursuance of a guarantee is to be found 
in the conduct of Great Britain when the neutrality of 
Belgium was threatened in 1870 during the Francp-Prassian 
w^r. She immediately concluded two conventions, — one 
between herself, Belgium, and Prussia, and the other be- 
tween herself, Belgium, and France, The first stipulated 
that, in case France violated Belgian integrity and neutrality, 
Great Britain would join her forces with those of Belgium 
and Prussia to repel the attack. The second contained 
exactly similar stipulations miitatis mutandis^ to meet the 
case of an attack by Prussia.*^ These vigorous methods 
^ attained their object. Belgium was left unmolested by both 
; the belligerents and the British guarantee of her neutrality 
■contained in the treaties of 1831 and 1839 shown to be 
■ a living reality.^ Obvious considerations of policy dictated 
the action of the English Ministry on this occasion. It 
would probably have been what it was had no previous 
guarantee existed. States would do well to shun such 
perilous expedients, which do but tide over an immediate 
difficulty by storing up trouWe for future time- But, never- 
theless, when a treaty of guarantee exists, it is impossible. 

^ Holland, European Concert in the Eastern Question^ 269, 260. 

2 Hertslet, Map of Europe by Treaty, III., 1886-1891. 

* Wheaton, History of Laic of Nations, Vt. IV., § 26. 
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say that the gpwer wMch 

breaker^ And this is true of that most objectionable class 
of treaty which guarantees a particular form of government 
in a state, or the succession to the throne to a particular 
family, and thus gives to the guaranteeing power the right 
to interfere in the internal concerns of its neighbor. There 
is the right, however much we may dislike it. We may 
v isit with the severest moral condemnation the state which 
in sists on acting upon it ; but we cannot bra nd the action 
as illegal. The ethical level of the actor may be that of the 
rnoneyT^ider who ruins a poor man by exacting the last 
farthing of the two or three hundred per cent due to him. 
under an improvident bond ; but, like the money-lender, he 
bas the letter of the law on his side. The only kind of 
guarantees not open to objection seem to be those entered 
into by the collective body of states, or by the leading poweis 
acting on their behalf, for the purpose of neutralizing a 
territory or a water-way under the public law of the civilized 
woi’ld. 

§84. 

Intervention at the request of one of the parties to a civil 
war is not uncommon. A recent instance occurred in 1849, 
when, at the request of the Austrian Government, 

. i *1 • *1 , ^ \Ko(jue 8 t of one of 

Kussia came to its assistance in its struggle the parties u. the 
with the Hungarian insurgents. The fact that 
the intervening power is asked to interfere by one of the! 
belligerents is often put forward as a sufficient justification ; 
for its action, and there are not wanting writers who argue 
in support of this view. Some publicists deny tlie legality of. 
intervention at the request of rebels, but are disposed to look 
more favorably upon intervention at tlie request of estab- 
lished governments.^ Others* hold that foreign powers 
may assist the party which appears to them to have justicej 
on its side.^ Both views are examples of that loose mode of* 

1 e.g. Woolsey, International Lato, § 42. 

2 e,g. Vattel, Droit des Gens^ II., § 56. 
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thinking which mistakes moral preferences for legal principles. 
Any intervention an internal struggle is an attemptnbo 
prevent the people of a state from settling their own affairs 
in their own way, and, as such, a gross violation of national 
independence. The request of one of the parties cannot 
1 alter the quality of the act, and render legal that which 
i without it would be contrary to the fundamental principles 
of the law. It makes no difference whether the invitation 
comes from the established authorities or from rebels. In 
neither case can an incitement to do wrong render the act 
done in consequence of it lawful and right. 

§ 85 . 

^ From the middle of the seventeenth century till recent^ 
times^t was an undoubted maxim of European diplomacy 
that what was called the Balance of Power must 
theSnc^of be preserved at all risks. The courts and cabi- 
4 nets of the Old World were dominated by the 
idea that the chief states of Europe ought to possess such 
a nicely proportioned share of power that no one of them 
should be able to greatly outweigh the others in influence 
and authority. It was held that a sort of international 
equilibrium of forces had been established, and that any 
state which attempted to destroy its nice adjustments might 
be attacked by others whose relative importance would be 
diminished if it were permitted to carry out its projects. 
For a long time this doctrine was accounted axiomatic. It 
had only to be stated to be accepted. To preserve the 
Balance of Power, states kept up standing armies,^ entered 
into wearisome negotiations and waged incessant wars. But 
of late years it has fallen into disrepute, and those who still 

^ See J>(>awi6Ze ^ British Mutiny Act: “And whereas it is 

ijadjudged necessary by His Majesty and this present Parliament that a Body 
;pf Forces should be continued for the Safety of the United Kingdom, the 
^Defence of the Possessions of His Majesty’s Crown, and the Preservation of 
the Balance of Power in Europe.” 
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maintain it set it foi;th in They^ 

are content to argue that civilized states have duties to 
perform to the great society of which they are all members, 
and that they should act in concert against any aggressive- 
member of it whose unsociaLcoudu^^^^ 

of tibe whole. It is possible to accept this doctrine and yet 
to hold that the theory of a Balance of Power is untenable. 
Indeed, its most complete condemnation is to be found in 
the history of the interventions undertaken to uphold it. 
What, for instance, could be a greater reduetio ad absurdum 
of the theory than the results of the intervention of the 
Grand -Alliance at the beginning of the eighteenth century in 
order to prevent the union of the crowns of France and 
Spain? It was thought that this undesirable result would/ 
take place if Philip V., a grandson of Louis XIV. of France, 
were suffered to remain upon the Spanish throne. Between 
him and the French crown, if the aged Louis XIV. sl^ould 
die, there was for a time only the life of his elder brother 
Louis, Duke of Burgundy, and afterwards in addition the 
life of the Duke’s infant son, who in 1715 became Louis XV. 
of France. Both these lives were very bad, and for several 
years nothing seemed more probable than the speedy acces- 
sion of Philip to the throne of France. The allies, therefore, 
determined to drive him from Spain and set up at Madrid in 
his stead the Archduke Charles, second son of the Emperor 
Leopold I. Joseph, the elder brother, was young and healthy, 
and likely to be the progenitor of a vigorous race. He would 
succeed his father on the imperial throne, but it was thought 
there could be no danger of his death opening the succession 
to Charles. Yet he died childless in 1711, after having 
reigned in Vienna for six years, and was succeeded by his 
brother ; while the sickly infant who afterwards became 
Louis XV. lived to old age. The attempt of the allies to 
deprive Philip of the Spanish crown failed. Had it succeeded, 
they would have brought about the very disturbance of the 
European equilibrium which they took up arms to avoid. 
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The Imperial and Spanish crowns would have been united 
on one head, a consummation as full of danger to the Balance 
of Power as the union of France and Spain under one king. 
lit the Allies had been content to wait for the anticipated 
danger to become actual before they took up arms to avert 
;it, they need not have gone to war at alld 

A political sj^stem which tends to stereotype the existing 
order of things in international affairs is fatal to progress. 
Yet underlying the theory of the Balance of Power was 
always the assumption that the division of territory and 
authority among the chief states of Euroj^e at any given 
time was the right and proper division, and must be main- 
tained at all costs. In actual fact, the order which it was 
sought to preserve was constantly changing. At one j)eriod 
the state of possession established by the Peace of Vienna of 
181f5 was regarded as sacred, at another the appeal was to 
the Peace of Utrecht of 1713, at a third to that of West- 
phalia of 1648. The world moved in spite of the efforts of 
rulers to keep it stationary, and they had to adjust their 
theories to its changes. But in doing so they found in the 
idea of a Balance of Power a cloak for ambitious schemes. 
If one state desired to pick a quarrel with another, it was 
easy to allege that some action on the j^art of the latter 
threatened the European equilibrium. Under cover of such 
an accusation demands for concessions of all kinds could be 
made. The last development of the balance theory in this 
direction was due to the ingenuity of the Emperox Hapoleon 
tfil. He put forth the doctrine that whenever another state 
was greatly aggrandized, France must have territorial com- 
pensation, in order that the relative power of the two nations 
might remain constant. He obtained the cession of Savoy 
and Nice in 1860 as compensation for the creation of the 
Kingdom of Italy ; but he failed entirely in his efforts to 
obtain compensation for the unification of North Germany 
in 1866. Prince Bismarck alleged that such a spirit of 
1 Wheaton, History of the Law of Nations y Pt. 1, § 2, 
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German patriotism had been aroused by the victories of 
Prussia, that it was impossible for him to cede a yard of 
German territory to France. In saying this, he incidentally 
laid bare the main defect of the theory of a Balance of 
Power. takes no jiccount of any other motives of state 
policy than the personal aggrandizement of rulers and the 
territorial extension of states. It distributes provinces and| 
rounds off the boundaries of kingdoms without regard to\ 
the wishes of the populations and their affinities of race, I 
religion, and sentiment. It represses popular movements f 
when they interfere with its calculations. Italian unity and^ 
German unity have been achieved in spite of it, and it will| 
become more and more discredited as the nations of Europe | 
advance in self-government. There is but one good thing ^ 
to be said for it. It did sometimes act as a restraint upon un- ' 
scrupulous rulers, as when in 1668, th e Triple Alliance of 
England, Sweden, and Holland without firing a shot, caused 
Louis XIV. to renounce for a time his designs upon the 
Spanish Netherlands. Bob even m connection the good 
effects pf the theory are r<ather accidental than essentif^l. , 
If the would-be plunderers can but agree beforehand on a 
division of the spoil, their victim will not be saved by any 
regard for a Balance of Power which remains unaffected by 
the transaction. This statement finds amj)le proof in the' 
history of the three partitions of Poland between Austria, 
Prussia and Russia. Interve ntion on belialf of a system so 
full o f evil finds no warrant in Inter national Law. Tlie^^ 
imiependence of states is not to be violated^orT the ground 
of possible danger to some imaginary equilibrium of political 
forces. If the proceedings of one nation directly and seri-i 
ously menace the safety of another, the threatened power 
has ample warrant for intervention in the principle of self-| 
preservation. The law of nations allows it to take extreme^ 
measures on behalf of its integrity or its honor, but it gives 
uo sanction to a violation of fundamental principles for the 
^ perniciom ARec)ry..o£>ari^^^ and balances* 
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The people of the United States have never been brought 
face to face with an international system based upon the 
doctrine of a Balance of Power. The political circumstances 
of the New World have happily prevented the growth of 
such a system on the American continent, and its importation 
from Europe has been avoided, owing to the wise policy of 
successive administrations from that of President Monroe 
onwards. 

§ 86 . 


Interventions undertaken to put down or to uphold revo* 
lution are open to much the same objections as those we have 
interferonoe with ^rged agaiiist attempts to maintain a Balance 
revolutions.^^ of Power by force of arms. Thej^ are attacks 
upon the rights of states to manage their internal affairs in 
their own way. A successful revolution in favor of a 
republic is doubtless unwelcome to monarchical states, and 
a successful revolution in favor of monarchy is equally un* 
welcome to republican states. But from the point of view 
of International Law it is immaterial whether a revolution 
establishes one form of government or another, whether it 
.restricts or widens liberty, whether it is in favor of or 
lagainst popular institutions. The one thing other states 
have to consider is whether the new government created by 
the revolution commands the obedience of the people of the 
state, and is able to speak with authority on their behalf in 
its dealings with foreign powers. If it does, they must sooner 
)r later recognize it. If it does not, they can ignore it. But 
in no case have they a right to interfere with it, always sup- 
posing that the revolutionists confine their activity to their 
own country and make no attempt upon the institutions of 
neighboring states. If they indulge in propagandist attacks 
upon other powers, they may with justice be restrained on 
grounds of self-preservation. Tljte iproceedings of the Holy 
.^liance afford the best example of illegal interventions en- 
tered upon in order to put down revolution. The Alliance 
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had its origin in an agreement entered into at Paris in Sep- 
tember, 1816, between the sovereigns of Ru^ia, Austria and 
Pfpssia, to rule justly and mercifully, to regard one another 
as brothers, to treat their subjects as children, and to apply 
to political and international affairs the precepts of the Chris- 
tian religion.^ These exalted sentiments depended for their 
political utility upon the manner of their application ; and it 
soon became apparent that the Holy Alliance existed for the^ 
purpose of putting down all movements in favor of liberty^ 
among the continental states, on the ground that there | 
existed a vast conspiracy against established power, and that| 
the public law of Europe forbade reforms carried out by^ 
revolt and revolution. As a consequence of the Congi'esses of 
Troppau and Laybach of IS^O and 1821, Austrian troops put 
down popular movements in favour of political liberty in 
Naples, Sardinia, and other states ; and in 1§23, after the 
Congress of Verona, held in the previous year, French troops 
invaded Spain and restored Ferdinand VII. to the plenitude 
of his absolute power.^ Great Britain refused to concur in 
any of these measures and disclaimed any general right 
of interference in the internal concerns of independent 
nations.” ^ She maintained that such intervention was jus- 
tified only when the security and essential interests of the 
intervening state were threatened. The stand she took on 
behalf of sound principles threw her into open antagonism 
to the policy of the Holy Alliance, and brought about 
the famous agreement between the cabinets of London and 
Washington, which caused President Monroe to embody in his 
message of Dec. 2, 1823, the assertion that the United States i 
would regard any attempt on the part of the Alliance to f 
extend its system to the American continent as dangerous to 
their peace and safety. This declaration disposed of a plan 
then in contemplation for giving aid to Spain in the recon- 

i Hertslet, Map of JEtirope by Treaty^ I.> 318. 

* Wheaton, History of the Law of Nations^ Pt. IV., §§ 22, 23. 

® Canning, Despatch to the French Charge d' Affaires^ Jan. 10, 1823. 
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quest of her revolted transatlantic colonies, and Joined with 
the vigorous measures of Mr. Canning, then Foreign Secretary 
of Great Britain, inflicted a fatal blow upon the prestige of 
the Holy Alliance. 

§ 87 . 

Humanitarian interventions and interventions for the pur- 
pose of putting an end to religious persecution may be classi- 
fied together; for the cruelties due to intolerance 
come under the general head of proceedings 
repugnant to humanity. It is easy to see that the right of a 
state to work out its own destiny in its own way would no 
longer exist, if International Law gave to other states a gen- 
^^eral right of interference whenever they were horrified at 
Icruelties committed in the course of a war or an internal 
struggle. All sorts of ambitious projects would be able to 
shelter themselves behind an alleged feeling of humanity; 
for unfortunately there are few, if any, civil wars in which a 
greater or less amount of cruelty is not resorted to. But, as 
we have already discovered,^ interventions on the ground of 
humanity have under very exceptional circumstances a 
moral, though not a legal, justification. It is generally held 
that the interference of Great Britain, France and Russia on 
behalf of the Greeks in 1827. and the following years is a 
case in point.^ The contest between them and their Turkish 
oppressors had gone on for years, and had been marked 
throughout by the most horrible barbarities. It seemed as if 
it would end in the extermination of the whole Greek racco 
The intervention of the three powers preserved a people to 
whom civilization owed so much, and laid the foundation of 
a new order in Southeastern Europe, which, with all its 
defects, is infinitely preferable to the chaos of weltering bar- 
barism that immediately preceded it. Again, when in . 1 860 
the Great Powers intervened to put a stop to the persecution 
and massacre of Christians in the district of Mount Lebanon, 
i See § 74. * Wheaton, History of the Law of Nations^ Pt. IV., § 28. 
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their proceedings were worthy of commendation, though they 
could not be brought within the strict letter of the law; and 
the same may probably be said of the indirect intervention 
whereby ii ^l87§ the signatory powers of the Treaty of Berlin 
recognized the independence of Montenegro, R6umania and 
Servia, on condition that no person in those states should be| 
under legal disability on account of his religious belief, orj 
suffer molestation in the public worship prescribed by his; 
creed.^ 

§ 88 . 

We have now gone through the various classes into which 
interventions may be divided. For the sake of clearness, we 
have treated each separate case as if it came 
under one or another of these heads and under of 

. 1 T c intorvontion. 

that alone. But in actual life matters are not 
so simple. The same possesses a variety 

of aspects, and attempts are made to justify it on several 
grounds. The formation of a judgment upon it is difficult 
ill pfbportion to its complication. Few international pro- 
ceedings of recent years have been more bitterly attacked c 
and more strongly defended than the . iiresent British inter- 
vention in Egypt, which has been carried on with armed 
force ever since 1882. It involves for Great Britain ques- 
tions of self-interest with regard to the Suez Canal, questions 
of national honor with regard to the promises made to 
Tewfik Pasha in 1879, questions of good government with 
regard to the suppression of the Arabist movement and the 
reform of the administration, questions of finance with regard 
to the Egyptian debt, and questions of the rights of other 
states in connection with the dual control which was shared 
with France, and the suspension of the Law of Liquidation 
which was signed by no less than fourteen powers.^ It will 
not be • necessary to enter into the controversies which this 

1 Holland, EuropeOtU Concert in the Eastern Question, pp. 293-301. 

^ Ibid,. vx>, 89-205^ 
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intervention has aroused. We have referred to it in order to 
show how complicated such a proceeding can be, and how at 
every turn it involves disputes on matters of fact as well as 
legal principles. Moreover, several states may be concerned 
in one and the same intervention, and they may be actuated 
by different motives and put forth different justifications. 
Every case must be judged on its own merits in the light of 
the principles we have already laid down. We may add to 
them a few others, which, though not rules of International 
Law, will be found useful guides to correct conclusions. 
From what has been already said it follows, as a corollary, 
that interventions in the internal affairs of states are greater 
infringements of their indejiendence than interferences with 
their external action, which must, from the nature of the case, 
be concerned with other powers. Such interventions, there- 
fore, should be watched with the utmost jealousy, and require 
the strongest reasons in order to justify them. Further, 
interventions carried on by the Great Powers as the repre- 
sentatives of European civilization, or by some state or states 
acting as tlieir agent, are more likely to be just and beneficial 
than interventions carried on by one power only. But his- 
tory seems to show that when two or three states combine in 
a temporary alliance for the purpose of regulating the affairs 
^of some neighbor, they not only possess none of the moral 
authority attaching to the proceedings of the Great Powers, 
but are exceedingly likely to quarrel among themselves. 
England and Spain, for instance, soon withdrew from the 
unjustifiable intervention in Mexico, which they had under- 
taken in 1861 in conjunction with France, for the avowed 
purpose of obtaining from the Mexican Government payment 
of its debts to their subjects and better protection for for- 
eigners resident in Mexico. In 1862 France began to give 
aid to the Imperialists, contrary to the terms of the conven- 
tion between the intervening powers-* The other two" parties 
to the intervention, finding themselves in a false position, 
declined to proceed, and France, left to herself, placed tbc 
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Archduke Maximilian of Austria upon a precarious throne, 
which he lost, together with his life, in 1867.^ The case 
of the intervention of the German Confederation in the 
Schleswig-Holstein question in 1864 is a more conspicuous 
warning still; for it ended in the war of 1866 between] 
Austria and Prussia, the two chief intervening powers. 

§.89. 

So prone are powerful states to interfere in the affairs of 
others, and so great are the evils of interference, that a doc- 
trine of absolute non-intervention has been put doctrine of 

forth as a protest against incessant meddling, 

If this doctrine means that a state should do nothing but mindj 
its own concerns and never take an interest in the affairs of 
other states, it is fatal to the idea of a family of nations. If, 
on the other hand, it means that a state should take an inters 
est in international affairs, and exj)ress approval or disap- 
proval of the conduct of its neighbors, but never go beyond 
moral suasion in its interference, it is foolish. To scatter 
abroad protests and reproaches, and yet to let it be under- 
stood that they will never be backed by foice of arms, is the 
surest way to get them treated with angry contempt. Neithe r 
sel fish isolation nor un dign ified remorjjatranca is .the .pippqr 
attitude_for honorable and self-respecting states. They 
should intervene very sparingly, and only on the clearest 
grounds of justice and necessity ; but when they do intervene, 
they should make it clear to all concerned that their voice 
must be attended to and tlieir wishes carried out.'^ 

1 Wheaton’s International Law (Dana’s ed.), note 41 ; Calvo, Droit Inter- 
national, §§ 118-126. 

2 See Appendix, § II., for the recent intervention of the United States in 
Cuba, and of Great Britain in the aUairs of the South African llepublic. 
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International Law regards states as political units pos- 
sessed of propiietary rights over definite portions of the earth's 
States are political surface.^ So entirely is its conception of a state 
SSwingToth bound up with the notion of territorial posses- 
tSritorial sion that it would be impossible for a nomadic 

Bossions. tiibe, even if highly organized and civilized, to 

come under its provisions. The whole Law of J uri sdiction, 
h ^ch of the Law of Diplomacy, and in any of the rulesjhat 
gove rn war and neutr ality, imply that the communities s ub - 
pet t o them have ^ 

sfafeinay hold non-territorial as well as territorial pos- 
sessious ; and it will be well to deal with them at once, in 
oT^er that we may dismiss them from further consideration, 
and go on to consider the important questions connected witli 
national ownership of land and water. T he non-territoria l 
p ossessions of a state are its building s aiKT chattelSj. Every 
civilized and independent political community possesses in 
greater or less abundance such things as palaces, museums, 
ships, forts, arsenals, arms, ammunition, pictures and jewels. 
Tl ^ belong to it in its corporate capacity : and most ques- 
tions which arise with regard to the right of ownership over 
them, or the right to use and enjoy them, are sr^ttled^ by 
MunicipaLJLaw * We refer, for instance, to the law of the 
land, and not to International Law, when we want to know 
when we may visit a national art gallery, or what compulsory 

^ An able statement of the contrary view, that sovereignty is distinct from 
property, will be found in Westlake’s International Law^ Chapter IX. The 
controversy turns on a conflict of analogies. 
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powers the Government has to take the land of private owner* 
for the erection of forts and magazines upon it. It is onlj 
when war breaks out between two states, and such possession 
as we are considering become subject to belligerent capture, 
that International Law steps in to settle the nature and limits 
of proprietary rights over them. The laws of war decide the 
extent of their liability to hostile seizure, and the kind and 
degree of control that can be exercised over them when seized. 
We shall examine these questions when we come to desal with 
belligerent rights. Meanwhile we may mention here thai 
vessels belonging to tlie state — public vessels as they are 
called to distinguish them from ships which are the property 
of private individuals — need not necessarily be adapted foi 
warlike purposes. If they are owned by the state, manned 
by individuals in its service, and navigated under the com* 
mand of its officers, they are state property. Even if hired 
by the state, they are public ships while the hiring lasts, 
provided that they are entirely given up for the time being 
to the service of the government and are under the control ol 
its officers. Sometimes the word of the commander has been 
held to be sufficient evidence of state owuiership. 

§ 91 . 

We will now proceed to a consideration of the rules of In- 
ternational Law with respect to the important group of sub- 
jects connected with a state’s territorial posses- 

-n 1 • 1 -1 • Extent of a state’s 

sions. We will begin by endeavoring to answer tonitoriui 

^ ^ poswesttions. 

the question, Of what does a state’s territoiy 
consist ? It consists, first, of the land and water within that, 
portion of the earth’s surface which the state claims by legalj 
title. All rivers and lakes which are entirely within its land 
houndaries are as much its territory as tlie soil they water. 
And if a river flows through several states, each possesses in 
full ownership that portion of the course which passes through 
its territory. But if one state holds the land on one bank of 
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a river and another state possesses the opposite hank, the 
boundary line between them is drawn down the mid^^ 
pavigafoi© channel, and includes the islands on either side. ^ 
The same rule holds good of frontier laJkes, such as Lake 
Ontario, whose northern shore is Canadian territory while its 
southern coast belongs to the United States. In all these 
O^es it will be noticed that water is held . to be appurtena^ 
ll^^^land, not land to water. The rules concerning them are 
liken with scarcely any alteration from the Jus Gentium^ and 
§fcre part of that heritage of Roman Law with which Grotius 
ind his fellow- workers endowed the international code. 

Secondly, a state’s territory includes the sea within a th^ 
mile limit of its shores. Along a stretch of open coast-line 
the dominion of the territorial power extends seawards to a 
distance of three miles, measured from low-watex niark. The 
rule of the marine league was introduced at the beginning of 
the last century as a practical application of the principle laid 
down by Bynkershoek^ and others, that a state’s dominion 
3ver the sea should be limited to that portion of it which she 
3 an control from the land by means of her artillery, this being 
obviouslj’^ all that can be needed to provide for her own 
safety. Her sovereign rights were to extend quousque tor- 
menta explodu7itur. And as at that time the furthest range 
of cannon was about three miles, the accepted maxim, Terrce 
dominium finitur uhi jinitur armorum vis^ seemed to dictate 
the marine league as the appropriate distance. Opposing 
views gradually died out, and there can be no doubt that, 
whatever difficulties may still linger as to bays and indenta- 
tions, the rule we are discussing rests upon the solid basis of 
general consent. It has been adopted not only in the domes- 
tic legislation of maritime states; but also in great inter- 
national documents, like the North Sea Fisheries Gouve^^^^^ 
of 1882, which defined territorial waters as those which came 

^ .Justinian, TnstitiUeSy i., 22, and Digest, XLI., i., 29; Wharton, 
International Law of the Uriited States, L, 97. 

8 De Dominio Maris, €ap. II, 
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within three miles, measured from low-water mark along the 
coast of each of the signatory powers.^ A few attempts have 
been made in recent times to extend the limit in m'der to 
keep pace with the increased range of modern artillery. For 
instance, in Mr. Graham, the United States Consul at 
Cape Town, demanded the release of the Federal merchant 
vessel, the Sea JBride^ which had been captured by the Conr 
federate cruiser Al aba ma within four miles of the shore, but 
outside the three-mile limit. He based his demand upon th% 
doctriiie that since the invention of rifled cannon territorial' 
waters extended to at least six miles. The British Governor 
of Cape Colony declined to interfere, on the ground that the 
rule of the marine league held good.^ Mr. Graham’s action 
was not seriously backed by his Government; and in 1876 
the United States joined Great Britain in strenuously resist- 
ing the repeated claim of Spain to a six -mile zone off the 
coasts of Cuba, a claim denied again in 1880.^ It may be 
taken for granted that, in spite of a few tentative efforts at 
alteration,^ the rule of the three-mile limit is part and parcel 
of modern International Law. The Institute of International! 
Law is, however, showing a tendency to reopen the question,! 
A report upon the subject was presented at the Geneva 
session of 1892;^ but the full discussion of the matter 
W£is deferred to a future occasion. A revised report was 
prepared by Mr. T. Barclay for the session held at Paris in 
It drew a sharp distinction betweenT^lri- 
torial waters and waters over which a neutral state should be 
allowed to exercise such authority as is necessary for the 
enforcement of its neutrality. On the ground that the 
marine league is insufficient to protect coast fisheries, it 

1 Hert^Wt, Treaties f XV., 795. 

2 British State Papers, North America^ United States {1864)^ LXII,, 19-29. 

® Wliarton, International Laie of the United States, §§ S2, 327. 

^ Bluntschli, Droit International Codijie^ § 802 ; Phillimore, Commentaries 
upon International Law, Pt. III., Ch. viii. 

^ Annuaire de VInstitut de Droit International^ 1892-1894, pp. 104-164. 

® Troisi^me Commission, Rapport par M. Barclay, 
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suggested the extension of the territorial zone to six miles; 
and it gave to each neutral state the power of declaring .to 
bellig'erents the number of marin e m iles it deems needful lor 
griiaTaiitee ot its neutrality, pro vi died that they 
(Jo^^not exceed the range of cannon mounted on the shore. 
The maritime powers were recommended to meet in Congress 
iix order to adopt these and other rules. The chief proposals 
of the Report were accepted by the Institute ; but it is doubt- 
ful whether the suggested Congress will ever be held. ^ 

In the third place, a state is held to possess, in addition to 
th^ marine league, narrow bays and estuaries that indent its 
cpg.st, and narrow straits both of whose shores are in its terri- 
toj. The case of such straits is ruled by a simple deduction 
from the principles already laid down. If the passage is less 
than six miles across, it is wholly territorial water, because a 
marine league measured from either shore covers the whole 
Expanse. If it is more than six miles across, a league on 
either side belongs to the territorial power and the mid- 
channel is part of the open sea, which belongs to no state but 
is common to all for use and passage. With regard to bays 
and estuaries there is more doubt. The principle that such of 
them as are narrow should belong to the state which pos- 
sesses the adjacent land, is universally admitted. For its own 
protection against possible enemies it is entitled to exercise 
the powers of ownership over what are really gates leading 
into its dominions. But when we come to define the exact 
extent of the waters which may properly be appropriated in 
pursuance of tliis principle, we find no general agreement. 
If tlie distance from point to point across the mouth of a bay 
is not more than six miles, that bay becomes territorial water 
under the accepted rule of the marine league. There is, 
however, a disposition to hold that the distance should be ex- 
tended ; but at present the common consent of nations has 
not fixed upon a generally accepted limit, though there is 
a considerable amount of authority in favor of ten miles. 

^Annuaire de VInatitut de Droit International ^ 1894-1895^ pp. 281-^31. 
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This was the rule Mopted in the Fighery Convention oi^ 

^ and irwas embodied in 
the Report of Mr. Bai‘clay, to which allusion has just beeh made, 
but the Institute by a large majority raised the limit to twelve 
miles. The mixed commission appointed under the provisions 
of the^onvention of ^ 1 between the United States and 
Great Britain for the purpose of settling claims made by the 
citizens of each nation upon the government of the other, 
dealt with fishery disputes, and decided against the claim oi 
Great Britain that the Bay of Fundy was British territorial 
water, on the ground, among others, that the distance from 
headland to headland across its opening was greater than ten 
rniles.^ In 1888 a Fishery Treaty was negotiated at Washing- 
ton between the two powers, but failed to come into operation 
on account of the refusal of the Senate of the United States 
to ratify it. It is, however, important for our present pur- 
pose, because it adopted the ten-mile line in the case of bays, 
creeks and harbors not otherwise specially provided for by 
its articles.^ But it cannot be said that there is a definite 
rule of International Law on this matter, as there is in the 
case of the marine league. The claims of states' to large 
tracts of marginal waters — claims which are themselves 
relics of yet wider claims to dominion over oceans and seas — 
increase the difficulty of the question. Some of them are 
dead or dormant ; but when a valuable fishery is retained for 
native fishermen by the assertion of sovereignty over a bay of 
considerable size, or when considerations of self-protection or 
political advantage are prominent, we find that states insist 
upon and often obtain recognition of their demands, some of 
which are based upon very ancient precedent. Thus the 
Dutch claim to regard the_ Zuyder Zee as territ water is 
generally recognized, and some writers hold that the United 

^ Hertstet, Treaties^ V., 89, 

^ Wheaton, International Law (Dana’s ed.), note 142 ; Wharton, Inters 
national Law of the United States^ § 806 a. 

® British State Papers, United State$y No* 1 (1888). 
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Stat^^ possesses in full ownership Chesapeake and Delaware 
bays.^ Great Britain has almost forgotten her pretensions to 
sovereignty over what she called the King’s Chambers, that 
is to say, portions of open sea cut off by drawing imaginary 
lines from headland to headland along her coast ; but they 
have never been formally withdrawn.^ And by the Fishery 
Convention of 1839 already alluded to, exceptions were 
allowed to the ten-mile rule laid down in it. The utmost we 
can venture to say is that there is a tendency among maritime 
estates to adopt this rule, and probably it will in time become 
the law of the civilized world. It is, however, universally 
conceded that when a bay or estuary is territorial water, the 
marine league is to be measured from the imaginary line 
across its entrance. 

Lastly, a state possesses the islets fringing its coast. A 
hold on them is essential to its peace and safety. The 
IHluestion was raised in 1806 in the case of the Ann^ which 
was a ship of somewhat doubtful character, captured when 
flying the American flag by a British privateer near the 
mouth of the Mississippi. The seizure was made more than 
three miles from firm ground, but within a league of a chain 
of mud islets which fringed the coast and formed ‘‘a sort of 
I portico to the mainland,” The United States was neutral in 
. the war between Great Britain and Spain, and its minister 
in London claimed the ship in the British Prize Court, on 
the ground that the capture was made within American 
territorial waters. The judgment of Lord Stowell sustained 
this contention and ordered the release of the ship. He held 
that the islands, though not firm enough to be habitable, 
must be regarded as part of the territory, since they were 
formed by alluvium ^ from the mainland, and their possession 
was necessary for the command of the river. “ If they do 

1 Ortolan, Diplomatie de la Mer, II., VIII., 163 ; C. F. de Martens, PreciSy 
§ 42 ; Kent, Commentary on International Lavs (Abdy’s ed.), 113; 114. 

2 Walker, Science of International Law, 170, notes 3 and 4. 

s Robinson, Admiralty Beports^ V., 373, 

* Justinian, Institutes^ II., i., 20. 
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not belong! to the United States of America, any other power 
may oconpy them, they might be embanked and fortified. 
What a thorn would this be in the side of America ! ” There 
can be no doubt of the justice of Lord Stowell’s decision, and 
the rule which resulted from it has received general recog-, 
nition. 


§92. 

Having seen of what a state’s territory consists, we have , 
now to discuss how it may be acquired. International Law 
recognizes as valid a number of titles. We 
will describe them one by one, and set forth 
in order the rules applicable to each. The first 
and perhaps the most important is 

I Tiile by occupation. 


quiilng- territory. 
(1) Occupation. 


This title applies only to territory not previ ously held by 
a civilized sta te. We have alre^y seen ^ that it was "mtro^ 
duced into International Law by the jurists of the sixteenths 
and seventeenth centuries in order to settle the disputes ; 
which arose among the maritime nations of Europe with ' 
regard to their respective possessions in the New World. 
At_first they seemed dispose d to hold that mere discovery 
w as suffic ient t o create a good and complete titlp . Thus 
Spain claimed th^vhole coast of America northward from 
Florida, because in 1613 Ponce de Leon w'as the first Euro- 
pean to land there. But the Englisli claimed the same coast 
on account of the discovery of Cape Breton or Newfound- 
land by John Cabot in 1497, and the exploration of the 
shore, from Nova Scotia to Cape Hatteras, by his son 
Sebastian in 1498. The exaggerated importance attached 
to first discovery did not long continue. The doctrine that , 
it must be followed by some formal act of taking possession, i 
some expression of the will of the state, as Vattel put it,^ | 


1 See § 39. 


2 Droit des Gens, I., § 207. 
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soon arose. Now and again in international controversies 
states laid stress upon it in order to support claims otherwise 
inadmissible; but it has been gradually deposed from the 
position it once occupied ; and in modern times few, if any, 
authorities would be prepared to say that a good title to 
territory could be based by a state upon the bare fact that its 
navigators were the first to find the lands in question. It is 
true that the controversies of the seventeenth and eighteenth 
centuries, between the colonizing nations of Europe as to 
the extent of their possessions on the American continent, 
were largely settled by the sword ; and where its aid was not 
invoked boundaries were determined rather by compromise, 
or the political exigencies of the moment, than by strict legal 
considerations. But, nevertheless, statesmen and publicists 
endeavored to find reasonable ground for national claims, 
whether they were referred to the battle-field or the council- 
chamber for settlement ; and it is possible to deduce some 
approximation to a consistent body of doctrine from the 
history of the controversies and diplomatic transactions con- 
cerned with the disputes under consideration. The proceSvS 
of portioning out the American continent among civilized 
states was consummated in the middle of the nineteenth 
century when the divided the great North- 

west between the United States and tlie British Empire.^ 
From that time onwards, if not before, every foot of ground 
in the New World was j)art of the territory of some civilized 
country, and no power was free to obtain fresh possessions 
therein by occupation. It seemed, therefore, as if the legal 
questions connected with that method of gaining an inter- 
national title to territoiy had no more than an historic 
interest. They were superseded by new and pressing con- 
troversies far greater in immediate importance, and the space 
given to them in the works of publicists grew less and less. 
But the last few years have seen a great revival of interest in 
them, owing to that modern ‘‘scramble for Africa’’ which 
1 Treaties of the United States^ p. 438- 
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has taken liie place of the old ‘‘scramble for America/’ The 
discoveries of Livingstone, Speke, Grant, Burton, Stanley, 
and others have shown that the interior of the Dark Conti- 
nent, instead of being a desert, is a vast and fertile territory, 
diversified in climate, elevation and productions, full of great 
lakes and pierced by mighty rivers, the most important of 
which are navigable for thousands of miles, or can be made 
so with little trouble and expense. The earth-hunger of the 
Old World has been aroused. The cupidity of some and the 
benevolence of others have led to countless expeditions of 
conquest, conversion and civilization. The absence of any- 
thing like wars of extermination waged against the natives, 
or wars of conquest waged by the colonizing powers against 
each other^s settlers, point, in spite of much that is mean and 
sordid and cruel, to an improvement in international morality 
during the time that has elapsed since a partition of America 
was attempted by the early discovered. Argument and com- 
promise played but a little j)art in those proceedings ; they 
have bulked large in the negotiations of the last few years 
with regard to Africa. The princijdes of occupation have 
been restudied and applied anew. Jurists have thrown into 
legal form the best opinions and most accepted doctrines of 
former ages. Their task has been one of no small magni- 
tude, and it is not to be wondered at that their inquiries and 
reasonings have not always resulted in exact agreement among 
themselves. Hut the points of difference have been unim- 
portant in comparison with the points of similarity ; and each 
succeeding writer of repute has been able to add sometliing 
to the work of digesting a mass of controversial arguments 
into a body of consistent law. We will endeavor to state 
as clearly as possible what may be deemed the modern 
doctrine of occupation, warning our readers, however, that in 
some of its parts it must be taken to represent tendencies 
towards law rather than rules of universal acceptance. 
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Occupation as a means of acquiring sovereignty and do- 
minion applies only to such territories as are in the eye of 
Occupauonappues International Law That is to say, 

i must be no part of the possessions of any 

civilized state. It is not necessary that they 
(<>) Settlement. should be Uninhabited. Tracts roamed over by 
savage tribes have been again and again appropriated, some- 
times after some kind of compensation has been given to the na- 
tives for the intrusion of the white man upon them, sometimes 
with no regard for their claims and wishes. And even the 
attainment by the original inhabitants of some degree of civ- 
ilization and political coherence has not sufficed to bar the 
acquisition of their territory by occupancy. All territory not 
in the possession of states who are members of the family of 
nations and subjects of International Law must be considered 
as technically res nullius and therefore open to occupation. 
The rights of the natives are moral, not legal. International 
Law knows nothing of them, though International Morality 
demands that they be treated with consideration. 

Occupation is not effected by discovery. The world has 
become so well known that very little land remains to be 
discovered in modern times, and there is often great doubt 
and dispute with regard to the exploits of earlier navigators. 
The utmost that can be said for discovery to-day is that, if 
a navigator of one state came home with the news that he 
had found an island or district hitherto unknown, other 
states would be bound by the comity of nations to wait a 
reasonable time before sending out expeditions in order to 
annex it. We may add that though discovery alone does 
not give a title, it strengthens a title based on occupancy.^ 
The best modern practice, and the views of the most acute 

1 Difiest. XLI., i., 3. 

2 Wharton, International Law of the /S'., I., 7; Maine, International 
Law 66, 67. 
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publicists, give authority to the doctrine that 
eff^0^6 international occupation is made up of tw^insepa- 
rable elem ents, — annexationjiii^^Mttlem^ By the formal | 
act of state notifies its intention off 

henceforth regarding the annexed territory as a part of its r 
dominions ; and by the patent fact of settlement it takes | 
actual physical possession of the territory and retains a holdj 
upon it. The formalities accompanying annexation are 
prescribed by International Law. In modem times it is 
usual to hoist the national flag and read a proclamation 
setting forth the intention of the government to take the 
territory in question as its own ; ^ but any ceremony of clear 
import done on the spot in a public manner is sufficient. 
It must, however, be an undoubted act of the central govern- 
ment speaking on behalf of the state. If the proper authori- 
ties have sent out an official specially charged with the duty 
of making a particular acquisition, the act of annexation 
performed by him is in the highest degree a state act, and 
therefore valid. But subordinate authorities have no such 
power, and tlieir proceedings would be null and void unless 
they were ratified by the supreme government.^ Thus when 
in 1883 the Ministry of the British Colony of Queensland 
endeavored to annex on their own authority the greater part 
of the island of New Guinea, together with New Britain, 
New Ireland, and a large number of other islands off the 
north coast of Australia from longitude 141'' to longitude 
155", the home government refused ratification of so sweeping 
an act. All it would consent to do was to add to the 
Empire a large portion of the southeast of New Guinea. 
This was done in 1884,^ and at the end of that year Germany 
annexed another portion, and established a protectorate over 
the islands of New Britain and New Ireland, which had been 
discovered by Dampier, a great British navigator, in 1699, and 

1 e. g. Hertslet, Treaties, XVII., 070, 671. 

® Maine, International Law, 66-68. 

« Hertelet, Treaties, XVII., 678, 679. 
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nominally taken possession of for Great Britain in 1767 by 
Captain Cartaret of the Royal Navy. His act was, however, 
never ratified, and consequently it had no validity, though he 
bore the commisKsion of King George III.^ A private person 
cannot perform even an inchoate annexation. Any ceremony 
he may go through is invalid from the beginning, and in- 
capable of ratilication, I^n jorder to animx, a state act is 
Accessary, which may be direct, as when it is done by an 
officer commissioned specially for the purpose or armed with 
a general authority to annex under certain circumstances, 
orindirect, as when it is performed by subordinate authorities 
on their own initiative, but afterwards ratified by the central 
government. 

alone is incapable, a good title. It is 

necessary for effective occupation that some hold on the 
country be taken and maintained. This is done by settlement; 
that is to say, the actual establishment of a civilized adminis- 
tration and civilized inhabitants upon the territory in question 
and their continuous i)resence therein. They may be es- 
tablished at one spot or many. Their posts may be civil, or 
military, or a mixture of the two. They may live upon the 
resources of the country or upon supplies sent from home. 
But they must be a perinanent community. A temporary 
camp withdrawn after a time to the mother-country will not 
be sufficient to keep alive rights of sovereignty over the terri- 
tory purporting to be occuj)ied. There must be a real p os- 
session, as Vattel argued nearly a century and a half ago.^ 
Thus Great Britain has a settlement at Port Moresby in 
British New Guinea, and has established there a government 
and a central court, while Germany has placed her portion of 
New Guinea under an Imperial Commissioner, and has a few 
little stations along the coast. ^ In most cases annexation 
comes first and settlement follows, but this order is sometimes 

5 London Times of Dec. 23, 1884 ; Annual Hegister for 1884^ pp. 432-434 

2 Droit des Gens, I., § 207. 

® Statesman's Year Book, 1894, pp. 239 and 669. 
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reversed. i iA atate occasionally annexes unoccupied territory 
because a little group of its subjects have gone there to trade,! 
and a settlement has been formed which it deems desirable to 
place under its authority and protection. The mere fact of 
settlement, like the mere fact of annexation, will not give^ 
sovereign rights while it stands alone. It does not mattei 
which of the two comes first, but they must coexist ip P 
to make a valid occupation. Moreover, it is necessary, that' 
the hold upon the territoiy should be maintained contiimously, 
or at the least that any cessation of conti*ol should be tempo- 
rary and intermittent. A territory once occupied can be 
abandoned, as the British abandoned the island of Santa T^pc ia 
in 1640, after their settlers had been massacred by the Cai*il>s. 
And when such an abandonment has been shown by lapse 
of time, or in any other way, to be definite, another state is at 
liberty to treat the teiTitory as again in the condition of a 7*e8 i 
nuUius and occupy it, as the French occupied Santa Lucia ■ 
in 1650. But the case of Delagoa B ay seems to prove, that ' 
a temporary lapse of control over territory will not be suffi- 
cient to invalidate a claim based upon the exorcise for centu- 
ries of more or less continuous authority. The territory in 
question was claimed by England and Portugal, and the 
dispute between them was referred to the arbitration of 
Marshal MacMahon, then President of the French Rejmblic. 
His decision in 1875 in favor of Portugal was based upon the 
ground we have indicated.^ 

§ 94. 

It is admitted on all hands that the rights of sovereignty 
gained by occupation extend beyond the territory inhabited 
and used by the original settlers or commanded 
by the guns of their forts. MQiat is. needed h g'aiiitxl by 
their security and to afford room for the possible ‘ 
expansion of their settlements in the not too distant future 

^ This was tlie case with the British Colony of Natal, the principal seaport 
of which, Durban, was founded hy a little hand of Btitish settlers in 1824, 
nineteen years before the district was annexed by Great Britain. 

^ Hall, International Law^ § 34 ; Pitt Cobbett, Leading Cases in Interna^ 
tional Law^ pp. 2(52-263. 
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should be added. But the reasonable doctrine of expansion 
nmsl not be pushed to absurd lengths. A state which has es- 
tablished one or two posts on a small portion of the coast of 
a vast continent cannot found thereon a claim to exercise 
sovereign power over the whole of it, and exclude the colonies 
of other states, on the ground that after the lapse of many 
centuries her own settlers may overspread it, if all goes well 
with them. The questions connected with occupation which 
have proved in practice to be the most fruitful sources of 
contioversy and war have been boundary disputes. States 
have been unable to agree as to how much territory was 
acquired by an act or series of acts of annexation and settle- 
ment, and the Roman Law from which the rules of occupancy 
were originally derived gave little help towards the solution 
of these difficulties. But a few principles and precepts, some 
positive and some negative, may be evolved from their history. 

The whole of an island, unless it be a very large one, and 
even a group of very small islands, may be acquired by one 
act of annexation and one settlement. Thus, in 1885, Great 
Britain and Germany took possession of the Louisiade Archi- 
pelago and the Marshall Islands respectively. Both groups 
are situated off the eastern end of New Guinea, and were 
taken in consequence of the acquisitions made on that island. 
In each case one formal act of annexation was held to be 
sufficient for the entire group.^ -The rules timt apply to 
continents will apply to islands of vast extent like' Australia, 
which is often called a continent. It belongs to the Empire 
of Great Britain, because a large number of British settle- 
ments fringe its coasts and run far up into the interior. But 
there can be no doubt that if other powers had colonized 
there a hundred years ago, when England’s sole settlement 
was at Boteny Bay, they would have been entitled to divide 
with lier the vast territories that are now hers exclusively by 
a perfectly valid title. 

/ A state cannot acquire a whole continent by establishing 
^ Annual Iteyister for 1884, pp. 433, 434. 
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a few flettlements upon one of its coasts and going through 
the formal ceremony of annexation, nor can the colonization 
of one shore or a part of one shore of a continent give a title 
right across it to the opposite coast. These statements are 
mere negations ; but, nevertheless, they enunciate a very im« 
portant principle, and one which was not at first recognized 
by the colonizing nations of Europe. Spain and France vied 
with one another in the magnitude of the pretensions they 
based upon isolated acts of discovery, annexation and settle- 
ment, and some of the charters given by the kings of England 
to the early British colonists in America expressly granted 
territorial rights across the continent to the Pacific Ocean. 
But when these documents were referred to by the American 
Commissioners at the Conference held in London in 1826-1827 
on the Oregon boundary question, the British negotiators 
declared that they had no international validity and could 
give to the grantees no more than an exclusive title against| 
their fellow-subjects.^ This was undoubtedly a correct state-^' 
merit. Modern International Law lends no sanction to such" 
preposterous claims. 

Occupation of a considerable extent of coast gives a title 
up to the watershed of the rivers whicli enter the sea along 
the occupied line ; but settlement at the mouth of a river 
does not give a title to all the territory drained by that river. 
Water is appurtenant to land, not land to water. If a coast- 
line is effectively occupied, the rivers which fall into the sea 
throughout its extent, and the country drained by them, are 
held to belong in full sovereignty to the power whose settle- 
ments are dotted along the shore. This rule provides room 
for reasonable extension inland, but gives no countenance to 
the limitless pretensions of which we have just spoken. It 
is nowhere better set forth than in the words of Messrs. 
Monroe and Pinckney, the American negotiators at Madrid 
in the ‘ controversy of 1803-1805 about tlie boundaries of 
Louisiana. They declared that “ When any European nation 
1 Twisp, Law of Nations^ I., § 126. 
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takes possession of any extent of sea-coast, that possession is 
understood as extending into the interior country to the 
sources of the rivers emptying within that coast, to all their 
branches and the country they cover.” This doctrine they 
described as dictated by reason ” and adopted in practice 

i by European nations.” It is generally accepted as good in 
law; and, as Sir Travers Twiss points out,^ is inconsistent 
with the claim to the whole territory drained by the Columbia 
River, put forth by Mr. Gallatin on behalf of the United 
States in 1827, on the ground of first discovery of the mouth 
of the river, and the subsequent erection of a trading-post 
close to it. This claim was never allowed ; and when the 
Treaty of 1846 closed the controversy, it gave to Great Britain 
the upper waters of the Columbia River and the country 
through which they flow.^ 

In the absence of natural features the boundary of the 
contiguous settlements of two states along the same coast 
should be drawn midway between the last posts on either 
side. The boundary line between the possessions of the 
United States and Spain on the Gulf of Mexico was finally 
drawn in accordance with this principle.® But there can be 
no doubt that natural boundaries would be preferred to an 
imaginary line in cases where they exist. If a navigable river 
falls into the sea between settlements made by one nation 
and settlements made by another, each would be deemed to 
have occupied up to the bank on its side of the river, and the 
boundary line between them would be drawn down the middle 
of the channel. 

§95. 

The rules just enunciated close the door to many disputes, 
but all of them are not so precise in their terms as to be in- 
Becent capable of diverse interpretations when applied 

to concrete cases. Moreover, it is conceivable 
ftp^i to^Aftica. that a state might contest the applicability of 

^ Law of Nations^ I §§ 126, 126, * Treaties of the United States^ p. 486. 

® lbid,<t p.1017 ; Hall, International Law, § 37. 
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some of them to Africa, since they are derived chiefly from 
American experience, and the two continents are not alike 
either in geographical features or in political circumstances. 
Considerations such as these have prompted the great European 
states who have engaged in the recent competition for terri- 
tory and influence in Africa to enter into agreements among 
themselves with a view to avoiding future conflicts. These 
have taken the form of treaties for the delimitation of what 
are called Syjheres of Influence. ^ Each of the contracting 
parties is free to acquire territory by occupation and perform 
any act of sovereignty without interference from the other 
within the territory thus assigned to it by international agree- 
ment. The chief of these agreements are those entered intO| 
with regard to East Africa and Southwest Africa between' 
Great Britain and Germany in July, 1890, with I'egard to 
West Africa between Great Britain and France in August, 
1890, and Great Britain and Germany in November, 1893, 
and with regard to South Africa between Great Britain and 
Portugal in June, 1891. There are also agreements, concluded 
ill 1886, between Portugal and France, and Portugal and 
Germany, and one between Great Britain and Italy concluded 
in 1891.2 Moreover, tlie boundaries of the Congo Free State 
are defined by a number of conventions, and its rulers have 
liberty of acquisition within the limits therein marked out. 
Thus each of the great colonizing nations has obtained a free 
liand over very wide tracts of country, and the possibility of 
such struggles between them as took place on the American 
continent is* reduced to a minimum. . It is not, of course, 
altogether destroyed ; for the powers who are not parties to 
the agreements in question, and do not accord recognition to 
them, are in no way bound by their provisions, and retain the 
right under the common law of nations to occupy any terri- 
tory which is technically res nuUius. But the danger of 
future collision is very small, since every state anxious to 
participate in the division of Africa is already supplied with 
^ See § 103. 2 The Ugt in the text is not complete. There have been 

several agreements since 1891. 
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more territory than it can reduce into possession for a large 
number of years. And an agreement embodied in the Fi na l 
Act of the West African Conference of 1885, which was signed 
l)y all the powers of Europe and also by the United States, 
contained provisions which will tend to remove difficulties 
arising out of conflicting claims to the same territory. Each 
of the signatory powers bound itself to send a formal notifi- 
cation to the others whenever for the future it acquired by 
occupation a tract of land on the coast of Africa or assumed 
a Protectorate there. This rule has been already acted upon 
in several instances, and it is much to be wished that all 
states would adopt it and extend it to their future acquisitions 
of unoccupied land. The powers represented at the West 
African Conference agreed, further, that the appropriating 
state must keep reasonable order throughout the territory 
occupied by it on the coasts of the African continent, so as 
to ensure freedom of trade and transit, and protect existing 
rights.^ This provision too could with great advantage be 
turned into a general rule of International Law. pm 

% 

§96. 


It is impossible to study the history of recent territorial 
acquisitions in Africa and elsewhere without being struck by 
The nAtive tribes simultaiieous j’lreseiice of two things which 
terSierlh^^^ ^^’^t siglit appear incompatible. We find, on 
fhe oue liaiid, in treaties and diplomatic docu- 
n civilization. nieiits li ^c Qr.iiq existcuce of 

jiatiye inhabitants . TEe countries they live in are partitioned 
without the slightest regard to their wishes. They are not 
deemed to possess any rights. They are simply ignored as 
having no locus standi in the matter. On the other hand, we 
discover that when the states who, in their mutual agreements, 
pay no attention to the natives come to deal singly, and di- 
rectly with new territory which they wish to acquire, they are^ 
1 British State Papers, Africa^ No. 4 (1885), p. 312. 
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careful to make treaties with the inhabitants, and as a ruld 
do not take over the country of a tribe without some agree-j 
ment with it. For instance, about three hundred treaties 
have been concluded with native states and tribes in respect 
of the British territories in the basin of the river Niger.^ 
This seeming inconsistency is explained when we reflect that 
International Law, as a technical system of rules for de- 
termining the actions of states in their mutual relations, is 
concerned with civilized communities alone. Occupation 
gives a valid title under it ; but the title can be valid only as 
between the states who are subjects of the law. When such 
states come to deal with native tribes, though the technical 
rules of International Law do not apply, moral considerations 
do. Justice demands that the inhabitants of occupied districts 
be treated with fairness. The old idea that non-Christian 
peoples could be lawfully dispossessed, and even slain, out- 
raged the conscience of Christendom, and ^}ias been long ago 
consigned to the limbo of forgotten theories. The sophistries 
whereby VatteP sought to justify the acquisition of tlie lands 
of nomads, on the ground that they took up more territory 
than they had occasion for if they would live industrious 
and agricultural lives, would have but little weight to-day. 
There is a strong feeling abroad that native races ought not to 
be exploited. Self-respecting states are held bound to treat 
them with justice and humanity. ITow far this theory is 
reconcilable with the practice of acquiring sovereignty over 
them, and sending white men to live and trade and farm and 
mine among them on the strength of concessions obtained 
from their chiefs, is a very diflhiult question to answer. In 
some instances civilized rule has increased the number and 
happiness of native races and is gradually educating them in 
all the arts of life. In others, tribes have withered up before 
the impact of the white man like grass before a prairie fire. 
It is impossible to lay down general rules to cover all cases, 

^ Statesman's Year Book for 1894^ p. IIX). The validity of some of these 
treaties was recently in dispute between Great Britain and France ; but the 
controversy between the two powers as to boundaries in West Africa was 
settled by an agreement signed in 1898. Droit des Gens^ I., § 209. 
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and in a work like the present we cannot enter into details. 
Of one thing we may be sure^ that when representatives of 
superior and inferior races come into contact, the former must 
prevail. They are often asked to rule by tribes who feel the 
need of their protection. But they should never inaugurate 
their authority by acts of cruelty or bad faith, and should 
govern in a paternal, not a tyrannical, manner. The ad> 
vantage of their subjects should be their object rather than 
i their own profit ; and their ultimate aim should be to educate 
their wards so that they may in time learn to govern them- 
selves. 

§ 97, 


Among the titles it is possible to obtain through the trans- 
fer of territories already in the possession of civilized states, the 

most important is , 

^ Title^ by cession. 


Cession is the formal handing over by agreement of terri- 
tpt'iaLpossessions from one state to another. The agreement 
is embodied in a treaty which usually contains 
territory, stipulations as to the transfer along with the 
ceded district of a proportionate share of the pub- 
lic debt of the ceding state. Moreover, questions connected 
with the rights of citizenship of its inhabitants and rights 
over the state domains within it are usually settled in the 
treaty ; but no general rule can be laid down as to these 
matters. ' The stipulations respecting them will vary with the 
circumstances of each case. 

Since cession is the usual method whereby changes are 
effected in the distribution of territory among states which are 
^i^ubjects of International Law, it follows that cessions may 
take place in consequence of transactions of various kinds. 

Of these we will consider first Sale , It is not very frequent ; 
but cases of it are to be found even in modern times, as when 
in 1867 Hhe United States purchased Russian America for 
7,200,000 dollars.^ The next ground of cession is | 

^ Treaties of the United States, p. 939. 
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commormy with phoi*bety. 

Free gifts of territory are not altogether unknown, though as 
a rule the intercourse of states is not conducted on principles 
of lavish generosity. Yet a government that desired for 
special purposes to retain another’s good-will has been known 
to make a gift of territory by treaty of cession. Thus in 1762 
France ceded to Spain the colony of Louisiana, in order to 
indemnify her for the loss of Florida, which had been trans- 
ferred to England by the Treaty of Paris ; ^ and in 1850 Great 
Britain ceded to the United States a*l)ortion of the Horse- 
shoe Reef in Lake Erie, in order that the government of 
Washington might erect a lighthouse thereon.^ But in 
matters of transfer of territory the gift is far more often 
forced than free. A state beaten in a war is sometimes obliged 
to make over a province or a colony to the victor as one of the 
conditions of peace. Indeed, most cessions are the results of 
warfare and come under the head of forced gifts. One of the 
most recent instances is to be found in the cession of Alsace 
and part of Lorraine by France to Germany. This was done 
by the Treaty of Frankfort of 1871,’'^ and was one of the 
results of the defeat and downfall of France in the war .of 
that and the preceding year. The last ground of cession we 
will mention is Exchange, It was common enough in times 
when territories were cut and carved in order to make 
provision for the scions of ruling families, but the growth of 
the principle that populations should have a voice in the 
settlement of their political destiny has made it comparatively 
rare. We can, however, find one instance in recent European 
history. By the Treaty of Berlin of 1878 Roumania ceded to 
Russia that portion of Bessarabia given to it at Russia’s 
expense in the Treaty of Paris of 1856, and received in 
exchange the Dobroutcha, which was taken from Turkey.'* 

^ Wlieaton, History of the Laxo of Nations, Pt. II., § 3 ; C. de Martens, 
Itecueil, J., 29-30 ; Philliinore, CommPMtaries^ Pt. III., Ch. xiv. 

^ Treaties of the United States^ p. 444. 

® Hertslet, Map of Europe by Treaty^ III., 1966. 

* Holland, European Concert in the Eastern Question^ p. 302. 
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§ 98 . 


Our next task is to explain the nature of 


■\ '' 


Title hy conquest. 


It is necessary to begin by distinguishing c onqu est ih the 
from conquest in the military sense. The latter 
takes place when the agents of one belligerent 
al^^mringteriitory. state drive the agents of the other out of a terri- 
tory and hold it by military force. The former 
is brought about when the victorious state exercises continu- 
ously all the powers of sovereignty over a territory conquered 
in a military sense, and signifies by some formal act, such as 
a diplomatic circular or a proclamation of annexation, its inten- 
tion of adding that territory to its dominions. The question 
of what constitutes a valid conquest in the legal sense was 
fully discussed after the downfall of Napoleon in connection 
with certain annexations of his in Germany and Italy. The 
most famous of these cases was that of Hesse Cassel ; and it 
seems to be generally admitted in respect of it that the 
French Emperor had acquired the Electorate by conquest so 
as to give international validity to acts done in the capacity 
of its sovereign. His troops had overrun it in 1806, and he 
had acted as supreme ruler for some time, and had then added 
the territory to the Kingdom of Westphalia, which he created 
for his brother Jerome, and which was recognized by many 
powers and lasted till 1813.^ Title by conquest differs from 
title by cession in that the transfer of the territory is not 
effected by treaty, and from title by prescription in that 
there is a definite act or series of acts, out of which the 
title arises. These acts are successful military operations; 
but if a province conquered in a war is afterwards made over 
to the victorious power by treaty, it is acquired by cession. 
Title bvpn -]^"nti iHi"*** whan no formal international. 


1 Phillimore, Commentaries^ Pt. XII., Ch. vi. 
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document transfers the territory to its hew possessor. Title 
by prescription arises only wlien no "fact bU'L luug-bUntinued 
possession can be alleged as a foundation for the existence of 
sovereign rights. 


In spite of denials of the vsdidttry of 


Ktle hy prescription 


by some writers,^ who lay themselves open to the imputation 
of mistaking their own theories of what is just and fitting for 
the public law of the civilized world, there can 
be no doubt that loncf-continued possession of aciiuhin)? territory. 

T . 1 5 . 1 Prescription. 

territory gives a good title to it in International 
Law when no other ground can be clearly shown, and even 
in cases where possession w<as originally acquired by illegal 
and wrongful acts. It is difficult to see what other title the 
older states of Europe could put forward to the lands on 
which their people have been settled from time immemorial. 
The same reasons which justify, and even compel, the recog- 
nition of prescription as a valid ground of title to private 
property by the municipal lavr of all civilized peoples, sup- 
port its admission into International Law. It is as neces- 
sary to put a limit to disputes about national ownership as it 
is to close legal controversies between individuals. The only 
distinction between the two cases arises from the absence of 

f 

a common superior over states. There being no centrg j r 

authm-jj-.y Tnn.1rft a.r.Yl rules, .the Iftngt.b of iuaitf j 

r equisite fp'Y» ^ by prescription canno t be e xactl; 
d efined., a a- i p xn ^ municipa l lav^ JBut nevertneiess the j 
principle is undoubted, and a power which should refuse toj 
recognize it would soon be put under ban as a wanton dis- ; 
turber of the general peace. * 


1 e.g. G. F. de Martens, Pr&cis, §§ 70, 71. 
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§1M. 

It now remains for us to consider 

^ Title hy accretion. 

This applies only to water-boundaries ; and the rules which 
define and limit it are taken with little variation from Roman 
Law.^ When the action of water adds to the 
land, or when islands are* f orriated off the coast 

Accretion. . i i i u- p 

oi a state, whether by alluviuin or irom any 
other cause, they are regarded as portions of the territory. 
When a waterway is the boundary between two states, islands 
formed on either side of the middle of the channel belong to 
the state which owns that side. If they arise in the central 
channel itself, they are divided between the two states by 
a line drawn across or along them in continuation of the line 
drawn down the middle of the channel. But if a convulsion 
of nature alters altogether the bed of a boundary river or lake, 
the line of demarkation does not follow the new bed of the 
stream, but runs along the bottom of the old deserted channel. 
Th gre are provisions for exceptions to these rules when, in- 
stead of the river itself being the boundary, a fixed line is 
drawn which happens to touch the river and run along it ; but 
the whole subject is so far removed from the practical every- 
day life of states, and cases in point are so seldom likely to 
occur, that it does not seem desirable to occupy space by 
pursuing the matter into further detail. 

§ 1 ® 1 . 

We now pass on to consider the diff ^ i^ t degrees of pow er 
er ercige d by states over territory which is to a greater or less 
A state may extent Under their authority or influence. It is 

exercise power -t i i i 

'over territory as necessary to deal with this matter because, in 

a part of its 

dominions. quite receiit times some of the leading nlaritime 
and colonizing states have begun to ^greserve for themselves 
1 Justinian, InstUtites, II., i., 20-24, and JOigeat^ XLI., i., 7, 66. 
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^territories over which they do not for the present exercise full 
rights of sovereignty; and in consequence, questions have 
arisen as to the exact nature and limits of the powers pos- 
sessed by them over such territories* The desire to partition 
Africa, and the transactions that have taken place in order to 
secure its peaceful gratification, have forced these questions to 
the front, if they have not created the ^iroblems that are now 
awaiting solution with regard to them. Modern Interna- 
tional Law was familiar with sovereignty, and it knew of 
suzerainty, though rather as a relation between governments 
than as a power over territory. The few protectorates of 
which it was cognizant afforded little scope for the develop- 
ineiit of international difficulties. Now, however, all is 
changed. Within the last few j^ears protectorates have 
sprung ux^ in Africa with the rapidity of troffical vegetation, 
and questions connected with the resxionsibilities and mutual 
duties of the x)ro tec ting powers have sxirung uj) with them. The 
creation of sx)heres of influence has gone on apace ; but the 
name and the thing signified by it are so new, that jurists 
have not yet come to an agreement as to its exact meaning. 
In fact, a new chax^ter is being added to International Law ; 
and in the remarks that follow we can do little more than 
indicate the direction taken by oxfinion and x>ractice with re- 
gard to the matters in question. 

There can be no doubt or difficulty in respect of the terri- 
tory over which a state exercises authority as a part of its 
dominions. Whether such territory has been possessed from 
time immemorial or acquired but yesterday, whether it is full 
of evidences of the most advanced civilization or covered by 
forest and wilderness? whether the bulk of its peox)le are culti- 
vated and polite or rude and' barbarous, the powers exercised 
over it, and all who dwell upon it, are those of full sovereignty. 
The state which owns it, controls entirely and exclusively 
both its internal and its external affairs, except in those few 
cases where, as we have seen before,^ some of the powers of 
1 See §5 48-5§ and 71-73. I 
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external sovereignty are temporarily or permanently impaired. 
Its rights and obligations are defined by the common law of 
nations, and may be known by those who take the trouble 
to inquire. 

§ 102 , 


With regard to there is much more complexity. 

They have lately*1BBSS proclaimed in abundance over terri- 
A state may tories occupied by savage or semi-barbarous 
overte^rfto^^as tribcs. Generally the inhabitants have some 
(ft) a protectorate. Organization of their own, capable of 

performing the rudimentary functions of government. In 
ithat case the protecting power exercises full control over all 
lexternal affairs, and leaves internal matters in a greater or 
Siess degree to the native administration. But, as Hall well 
joints out,^ its exercise of the powers of external sovereignty 
^involves it in responsibilities to other civilized states. If any 
wrongs are committed upon their subjects by the people of 
the protectorate, they must not seek redress direct from the 
native rulers or exact it by force ; but it is their duty to 
apply to the government of the protecting state. That 
government must, therefore, have some authority in internal 
, matters, sufficient at the least to enable it to protect the 
subjects of other civilized powers from wanton injury to per- 
sons or property. It is true, that the West African Conference 
of 1884-1885 declined to extend to protectorates the obliga- 
tion to keep reasonable order within the territory which it 
imposed upon its members in respect of their future occupations 
on the coast of Africa.^ But the hard facts of international 


intercourse cannot be altered by protocols ; and it is as certain 
as anything can be that if, for* instance, a German subject 
were injured and despoiled in the British protectorate of 
Zanzibar, Germany would apply to Great Britain for redress. 
Indeed one of the first acts performed by Great Britain; when 


^ International LaWy § 38*. 

2 British State Papers, Africa, iVb, 4 (^1885), pp. 216, 3 



CONKBOTBD WITS PBO:PEBTY. 168 

she acquired a protectorate over the neighboring territory of 
Witu, in consequence of her agreement with Germany in the 
summer of 1890,^ was to send a ship of war to bombard the 
place in chastisement for an attack on a German trading 
party and the slaughter of some of its members. Moreover, 
it sometimes happens that a civilized state, partly from the 
desire of acquiring full authority and partly from a laudable 
wish to educate the natives in civilization, takes care to obtain 
the right to exercise very considerable powers of internal^ 
sovereignty within a territory it receives under its protecto- 
rate. Thus Great Brita in levies a hut-tax in Zulul and, and 
pro vides for the administration of justic e, and she patrols the 
prolectell portion of Bechuanaland by a force of border police.® 
Tliese instances show that it is impossible to define a protecto-^ 
]-ate as apolitical arrangement, whereby the powers of external 
sovereignty are assumed by the protecting state, while the 
protected community retains the powers of internal sover- 
eignty. There may be a few protectorates of which this^ 
account is true, though it is difficult to see how the separation 
of the functions of government into two well-defined classed 
can be made compatible with the responsibilities of the pro- 
tecting power to other states. But in the great majority of 
cases domestic affairs are placed to some extent under the 
control of the authority w^iich deals with external relations. 
How far that control shall i ex tend, and how much power 
should be left in the hands of the native governments, are 
matters which vary from instance to instance and from time 
to time. The protecting state requires of other members of 
the family of nations abstention from any direct political 
dealings with the inhabitants of the protectorate, and holds 
them bound not to make any attempt to acquire the protected 
territory. On the other hand, it is under an obligation to re- 
strain those whom it protects from committing injuries upon 
the subjects of other states or performing hostile acts against 

1 British State Papers, yl/n’ca, Ko. 6 (1890)^ p. 10. 

® Statesman'' s Tear Book (1894)^ pp. 168, 202. 
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neighboring peoples ; and for these purposes it must have 
/larger powers of control than are contained in the manage- 
^ ment of foreign relations. It may use the native authorities, 
or it may employ agents of its own ; but it must in some way 
obtain the means necessary for the fulfilment of its interna- 
tional obligations. At present it is almost impossible to say 
with certainty how far they extend. It is tolerably clear, 
that if a state were involved in war, it^ protectorates would 
^e liable to attack from its foes, in the absence of any special 
agreement to the contrary, such as those contemplated by the 
of the Final Act of the West African Con- 
ference, which bound the contracting parties to use their good 
offices, in order that territories and protectorates comprised in 
the free-trade zone created by the Act, should be exempt from 
warlike operations when the powers exercising the rights of 
isovereignty or protection over them were engaged in hos- 
tilities.^ It is hardly too much to say that there is a tendency 
fo regard the peoples of protected districts as subjects of the 
protecting state for international purposes ; but time alone can 
show whether a rule to this effect will be embodied in Inter- 
national Law. Should it be adopted, a protectorate would 
for international purposes differ in no respect from an ordi- 
nary province or colony. 


§ 1 ^ 3 . t 

^ 103- 

A Bphere of influence is a new thing in formal international 
relations. The phrase was not heard of till a few years ago, 
Aetate may aiid it caii hardW be said to possess a clear and 
over te^tory aa generally recognized technical meaning even 
Influence. yct. Nevertheless, the facts it denotes are not 

so difficult to understand as those we have attempted to ana- 
lyze in our explanation of the meaning of a protectorate. 
Over territory included in the sphere of influence of a state 
it does not necessarily exercise any direct control, either in 
external or in internal affairs ; but it claims that other states 


1 British State Papers, Africa^ No. 4 (^2885), p. 307. 
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shall not acquire do minion or establish pro tectorates thereii^ 
whereas it is free to do so if it chooses . The territories actt 
ally reserved up to the present as spheres of influence are^ h 
the main, unoccupied ; but they contain many settlement 
made by traders and missionaries, several protectorates, ant 
a few districts already annexed to the dominions of the stat 
in whose sphere they are placed. With regard to these las 
and to the protectorates, the exclusive rights of the possessor 
or protecting power exist independently of any agreement ai 
to the area within which it may operate without bincirance 
They rest upon the common law of nations, and are not mad< 
stronger by treaty stipulations. But the rest of the areas cpn 
tained in modern spheres of influence are reserved by agree 
rnent, and by agreement only. When Great Britain and Ger 
many covenanted with each other, that “ one power will noi 
in the sphere of the other make acquisitions, conclude treaties 
accept sovereign rights or protectorates, nor hinder the exten 
sion of influence of the other,” ^ each contracted itself out oJ 
its common law right of occupying any unappropriated and 
uncivilized territory it dcvsired to take, and received in returii 
the assurance that within the limits assigned to it the ex- 
jpansive activity of the other would not be exercised. Sud 
ian agreement cannot bind the civilized world unless it ifi 
specially recognized by the other members of the family oi 
nations. Its immediate legal effect is confined to the powers 
which signed it. It is, however, hardly likely that any govern- 
ment would venture to risk t he cert ain hostility of one, and 
perhaps both of them, b y attempting to extend its dominions 
within the sphere of either . Should war break out on othei 
ground, doubtless a belligerent would strike at its adversary, 
there as well as elsewhere, if opportunity offered ; but there 
is little fear that the territories reserved to one another in 
Africa by Great Britain, Germany, France, Italy and Portugal 
will be ‘the cause of war in the immediate future. Each powei 
will have enough to do for many years, if it attempts to reduce 
1 British State Papers, Africa^ No. 6 {1890) y p. 8, 
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iiatto effective possession the vast tracts assigned to it. Often 
the first step in the process of acquisition is the estahlishinent 
of a protectorate. This being accomplished, the authority of 
the protecting power over the protected district tends con- 
^stantly to increase, till at last nothing but the shadow of 
|internal sovereignty is left to the native rulers. When such 
la point is reached, annexation cannot be far off ; and as soon 
as it takes place the territory has become part of the colonial 
dominiens of the annexing country. Protectorates over 
iSavage ot semi-barbarous races are, as a rule, but temporary 
on the road to complete incorporation.^ 



Great Britain and Germany have adopted the policy of 
allowing chartered companies to do pioneer work in territories 
which they have not taken by occupi^ion, but 
which have been included in their spheres of 
influence. Often the chartered company began 
its work before the diplomatists stepped in to delimit the ter- 
ritories reserved for their respective countries. We have 
already endeavored to fix the position of these companies in 
^International Law.^ It will be sufficient to add here thal^ 
|the control exercised over them by the mother-countiy can 
piardly be very real or very continuous ; and that in heij 
lefifort to escape responsibility by throwing it upon the shoul- 
|ders of an association, she may often involve herself in trans- 
lactions more dubious in character and more burdensome iU 
lexecution than would have been possible had her control been 
direct. For instance, when in 1889 the natives of the German 
sphere of influence in East Africa attacked the stations of 
the German East Africa Company, the Imperial Government 
sent ships and men to assist in putting down the outbreak.® 
It could not look calmly on, while its subjects were slaugh- 
tered by the natives; yet, had the administration of the district 

1 See Appendix, § III., for a discussion of the position of a state which 
leased territory from another state. 

* See § 54. » Annual Begister {1889) , pp. 801-804 
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been ia hands, it should probably have avoided the high- 
handed measures on the part of the company’s agents whieh 
were largely responsible for the rising. The recent history 
of ;^he native Kingdom of Uganda, in British East Africa, is 
another case in point. Under the regime of the British Easte 
Africa Company passions, political and religious, seem to have 
been aroused, which it proved entirely unable to restrain. 
The British Government has been obliged to send agents of 
its own into the country, and assume a large control over 
its affairs in order to restore peace, ^ and in Aprif^ 1894, it ; 
resolved to establish a protectorate. Responsibilities it did! 
not seek, but wished to avoid, have been thrust upon it. Its 
hands have been forced, and forced in consequence of the 
very device which was to extend the trade and influence of 
England without involving it in state efforts and state obligar 
tions. Lb |s imT30ssible f or a government to grant to associa- 
t mns of fEs subjects powers which are hardly distinguishable 
from those of" sovereign^^ without so oner, or, lat er becomin g ^ 
i nvolved in their proceedings, as i n 1893 the British Govern- 
thent became involved, much against its will, in the war 
waged by the British South Africa Company against the Mata- 
bele and their chief, Lobengula.^ There is doubtless much 
fascination in the idea of opening up new territories to the com- 
^ mercial and political influence of a country, and at the same 
time adding nothing to its financial burdens or international 
obligations. But experience shows that the glamour soon^^ 
wears off, and /obtain po wer without^ j 

resp onsibility plains instead responsibility without p o wer.g i 
^ 

We must now turn our attention to territorial rights over 

^ Annual Register (1892), pp. 842-346. 

^sSfate8man''8 Year Book for 1894, p. 196. 

• argument in the text has been greatly strengthened by events which 
have taken place since it was written. The lawless and unauthorized raid;; 
of a portion of the forces of the British South Africa Company into the terri- 
tory of the Transvaal Kepublic in December, 1896, has involved the British? 
Government in a maze of complications, and helped to bring about the 
war of 1899-1900. •; 
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^ters, and the claims of states to exercise soverei^ authort. 
ity in connection therewith. It was impossible to 
these questions when we were discussing the limits of terri- 
torial possession ; and they were reserved for consideration 
Bights over waters. investigated the subject of inter- 

sovS^iSty over uatioual title. The interest of some of them is 
the high seas. chiefly historical, while others are matters of im- 
portance in our own day. We shall, however, be better pre- 
pared to grapple with the latter if we have some knowledge 
of the former. 

We will take first the subject of 


Claims to sovereignty over the high seas. 

Originally the sea was perfectly free, though, as Sir Henry 
Maine justly says, it was common to all ‘‘ only in the sense 
of being universally open to depredation.” ^ In Roman Law 
it was one of tliose res communes that were irit^^abie of 
occupation.^ But in the Middle Ages the maritime powers of 
Europe claimed to exercise territorial sovereignty over those 
portions of the high seas which were adjacent to their land 
tai^ritory or otherwise in some degree under their control. 
Thus Venice claimed the Adriatic, Denmark and Sweden 
declared that they held the Baltic in joint sovereignty, and 
England asserted a claim to dominion over the seas which sur- 
round her shores from Stadland in Norway to Cape Finisterre 
in Spain, and even as far as the coast of America and the 
unknown regions of the North.^ Denmark put in a counter- 
claim to the Arctic seas, and especially to a large zone round 
Iceland where there were valuable fisheries. These claims, 
monstrous as they seem to us, were by no means ah unmixed 
evil in mediaeval times, when piracy was a flourishing trade, 
and pirate vessels were strong enough to insult the coasts of 
civilizM powers and make captures in their harbors. The 
state which claimed to possess a sea was held bound to 
“keep” it, — that is, to perform police duties within it, -—and 

Inttrnaiional 76. » Justinian, Institutes^ II., i., 1. 

* Selden, Mare Clausum^ II., i 
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this bbKgation was fulfitted with more or less completeness hj 
England and other maritime powers. Moreover, the claina 
to dominion was not deemed to carry with it a right tc 
exclude the vessels of other nations from the waters in 
question. Tolls were often levied to provide the funds foi 
putting down piracy and keeping the peace of the seas, and 
licenses to fish were given to foreigners on consideration ol 
a money payment. In fact, no serious grievance appears tc 
have been felt till afteiL.jbhe discovery of Amen That 
event gave a great impetus to trade and navigation, and at 
the same time excited a strong desire on tlie part of the 
Spaniards to be the sole possessors of the wealth of the New 
World. Accordingly, they not only claimed the Pacific Ocean 
as their own by right of discovery, but also strove to exclude 
from it the vessels of other powers. About the same time 
Portugal adopted a similar policy with regard to the Indian 
Ocean and the newly discovered route round the Cape ol 
Good Hope. The other maritime nations set at naught these 
preposterous claims. French and English explorers traded, 
fought and colonized in America with scant respect for the 
so-called rights of Spain, and Holland sent lier fleets to the 
Spice Islands of the East without troubling to ask leave afid 
license of Portugal. The rulers and jurists of these aggres- 
sive nations sought a theoretical justification of their acts in 
the new doctrine, or rather the old doctrine revived, t hat the 
se a was in capable of ap propriatig n. ^Elizabeth of Engianc! 
toTS the f^panislPAmbassador at her Court that no people 
could acquire a title to the ocean, but its use was common to 
all. Gro^ u^ of H ell wand published a learned argument in 
favor of its freedom in 1609. His book was entitled Mare 
Apertum^ and in it he elaborated the old principle of Roman 
Law, that the sea was incapable of occupation. He aftemards 
mo dified his views so far as to allow thfttf and 
waters -migh ty be reduc ed into ownership as attendant u pon 
the land ; ^ and in thislaiter formTEe^principle of the freedom 
* J)e Juri Belli ac PaciSy II., iii., 8. 

. r .. % 
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of tlie seas from territorial sovereignty became one of tbe 
fundamental doctrines of modem International Law. S^den 
in his Mare Clausum^ published in 1685, supported the claim 
of England to dominion over the northern seas^ but rather 
bn" the ground of immemorial prescription than on general 
principles. Even then the enforcement of such claims was 
against the spirit of the age, and they began to dwindle from 
the middle of the seventeenth century. For more than 
a hundred years after Great Britain had ceased to exercise 
any real powers of sovereignty over the seas she still called 
Jier own, she claimed within their limits ceremonial honors 
|bo her flag; and till quite recent times Denmark endeavored 
|0 reserve a large area round the coast of Iceland for the 
Exclusive use of her fishermen. But the British demand 
for salutes and the lowering of the flag has been tacitly 
dropped for generations, and Denmark, after various con- 
fCessions, gave up the struggle in 1872 and fell back on the 
three-mile limit allowed by International Law.^ 

§106. 

The last attempt to enforce exclusive claims over a portion 
of the open ocean was made by the United States in the 
Bights over waters, coiitroversy with Great Britain which terminated 
the Bering Sea arbitration of 189^. In the 
year 1821' the Emperor Alexander I.^of Russia 
issued an ukase, prohibiting all foreign vessels from ap- 
proaching within less than a hundred Italian miles of the 
coasts and islands belonging to Russian America. This pro- 
ceeding was justified on the ground that Russia*fiad a right 
to claim the Pacific north of latitude 51° as a mare clausum^ 
on the ground of first discovery and the possession of both its 
shore!. Great Britain and the United States at once protested 
against the ukase and the claims on which it was founded, 
the American Secretary of State, Mr. John Quincy Adams, 
1 Hall, International Law^ § 40, note. 
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pointing that the distance across the Pacific from shore 
to shore along ihe 51st parallel of north latitude was no less 
than 4000 miles. He declared that the United States could 
not admit the existence of an “exclusive territorial jurisdic? 
tion ” over these waters on the part of Russia, and that they 
would maintain the right of their citizens ... of free trade 
with the original nations of the northwest coast throughout 
its whole extent.” ^ He claimed for them freedom from 
molestation “ beyond the ordinary distance to which the tei'- 
ritorial jurisdiction extends.” ^ The Russian Government 
yielded to the remonstrance of the two great commercial 
powers, and signed a convention wdth the United States lii' 
1^4^ and with Great Britain in the following year.^ The 
terms of these instruments were almost identical. They couir. 
ceded to citizens and subjects of both powers the rights lb 
navigate and fish without molestation in the waters closed to 
them by the ukase of 1821, and to resort to places on the 
coast where there was no Russian settlement for the purpose 
of trading with the natives. Some temporary provisions in 
the American treaty with regard “to gulfs, harbors, and 
creeks ” were differently interpreted by the two powers, and 
were not renewed; but the main stipulations remained in 
force till the United States acquired the whole of Russian 
America by purchase in 1867. A rapid development of the 
country then begun, and among other enterprises the seal- 
fisheries were taken in hand with a view to their improve- 
ment. In 1870 a monopoly of the Pribyloff seal-rookeries 
was given by the American Government to the Alaska Com- 
mercial Company,® on condition that it paid certain suras 
annually to the United States Treasury, and killed no seals 
except on the islands, and not more than 100,000 a year even 

^ Treaties of the United States, p. 1379. 

^ British and Foreign State Papers, IX., 483. 

* Treaties of the United States, p. 931. 

^ Wheaton, International Law^ § 170, 

^ Wharton, International Law of the United States, n., 272. 
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there. The sealing industry soon became e^cceedingly luera- 
tive, and vessels from the maritime provinces of the 
Dominion of Canada were attracted to it. Their crews, not 
being bound by the restraints imposed by the law of the 
United States upon American citizens, killed the seals 
wherever they could find them outside the ordinary limits 
of territorial waters. The American sealers complained 
and protested; and in 1886 three schooners belonging to 
Victoria, British Columbia, were seized while fishing about 
seventy miles from land, and taken before the District Court 
of Sitka for trial on a charge of infringing the law which 
forbade the killing of fur-seals within the limits of Alaska and 
its waters, except under authorization from the Secretary of 
the United States Treasury. The judge who tried the case 
laid down in his charge to the jury that the territorial waters 
of Alaska inchided the whole of the vast area — 1500 miles 
in width and 700 miles in depth — bounded by the limits 
mentioned in the treaty of cession of 1867 as those “ within 
which the territories and dominions conveyed are contained.” ’ 
Thus directed, the jury found the prisoners guilty, and the 
penalties of imprisonment for themselves and confiscation for 
their vessels and cargoes were enforced against them. Great 
Britain at once remonstrated. The seizure of other vessels 
elevated the difficulty to the rank of a great international 
controversy, which was carried on for several years and 
threatened more than once to disturb the peaceful relations 
between the two countries. Happily, however, it was referred 
to the arbitration of a board of seven jurists, two being 
appointed by each of the parties to the controversy, one by 
the President of the French Republic, one by the King of 
Italy, and one by the King of Sweden and Norway.^ The 
award of this tribunal was given at Paris, on August the 16th, 

1 Treaties of the United States, p. 940; British State Papers, Correspondence 
respecting the Behring Sea Seal-fisheries^ 1886-’1890, p. 2. 

^ Message of President Harrison transmitting Treaty of Arbitration oj 
February 9, 1892, to the Senate, March 8, 1892. 
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189§, The arbitrators found for Great Britain on all the 
points of International Law in dispute.^ They agreed that; 
by the treaty of 1867 Russia ceded to the United States all? 
her rights within the boundaries therein defined ; but they? 
[held that the jurisdiction over enormous tracts of open ocean 
claimed by Alexander I. in 1821 was not among those rights^ 
•International Law never gave it to Russia, and she could not 
cede what she did not possess. Accordingly, t he territ orial 
rights of the United States in the waters of Alaska weirf 
limited to its baysan^ gulfs and the marine l eag ue along it| 
s hored They^had m:o"pr6pef ly^ in the fur-seals when foun^ 
outside these limits, and no power to protect them fron| 
seizure on the high seas by the citizens of other countriesl 
At the same time, the tribunal recognized the force of the 
American contention, that it was necessary to put the fishery 
under regulations in order to preserve the seal-herd front 
grievous diminution, if not utter destruction. The treaty of 
reference gave the arbitratom power to devise such regula- 
tions, in case they declared Bering Sea open to the fishing- 
vessels of all nations. They exercised this power, and drew 
up an elaborate code, which established a close time for seals, ; 
fo rbade their capture wi thin sixty miles of the JPri byloff ; 
][slands^ decreed thatT^dy sflLih'hg should engage in ! 

the fishery, and laid down many other rules which the two v 
powers brought into effect by means of domestic legislation 
in 1894. 

It can hardly be doubted that the decision of the arbitrators 
was good in International Law. The claim to exercise rights 
of sovereignty over Bering Sea was contrary to principles 
which had been asserted by no power more vigorously than 
the United States ; ^ and it was extremely difficult to reconcile 
the action of its Government towards the British sealers with 


^ Award of Arbitrators in the London “ Times'^ of August 16^ 1893^ and 
other London and New York netvspapers. 

^ Wheaton, International Law (Dana’s ed.), p. 260, note 108 ; Wharton, 
International Law of the United States, L, 106. 
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ihie attitude assumed by Mr. Adams in the controversy with 
Russia provoked by the ukase of 1821.^ The contention that 
the seals are semi-domestic animals, and as such the property 
of the United States, will hardly bear investigation. They 
are wild creatures whom each may catch on his own territory 
or in localities belonging to no one. The United States can 
claim no rights over them after they have left its watei’S; 
for they are then as much beyond its authority as are the big 
game of the northwest plains when they have wandered 
across the border into Canadian territory. The assertion that 
the destruction of the seals at sea is immoral, was an ex- 
aggerated statement of the principle that to destroy a useful 
animal is detrimental to the welfare of the human race. The 
experts differed widely as to the effect of the sea-fishing upon 
the numbers of the seals ; but even had the evidence in favor 
of its disastrous consequences been stronger than it was, the 
United States would not have been justified by it in assum- 
ing a right to make their ideas of proper regulation the law 
of the civilized world. They could legislate for their own 
citizens in their own vessels on the high seas, not for the 
citizens of other states lawfully navigating the ships of those 
states.^ But undoubtedly they had a strong moral claim on 
foreign nations for a mutual agreement, which should put an 
end to all danger of the extermination of the seals. As a 
result of the arbitration they have obtained such an agreement 
beween themselves and Great Britain ; and, if it works well,^ 
we may hope that it will be brought, as the treaty directs, to 
the notice of other maritime powers whose subjects are likely 
to engage in the fishery, and receive general assent. The 
creation of what has been well called “an International Game 
Law ” is the true solution of the difficulty. This, and the 

1 Wheaton, Int. Law^ § 168 ; Wharton, /n^. Law of IL S., II., 270, 271. 

2 British State Papers, Correspoiidence respecting the Behring Sea Fish- 
eries^ 1886-1890, pp. 398, 462 ; Hon, E. J. Phelps, article in Jlarper's 
Magazine for April, 1891. 

^ Unfortunately it has networked well. The two countries were soon in 
hot dispute as to the alleged extermination of the seals by pelagic sealing, 
and in 1897 tliey agreed to a conference of experts to investigate the mattet 
further. The report of these commissioners, issued early in 1898, declared 
that there was no cause to fear the extermination of the species. 
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final and decisive assertion of the freedom of the high seas, 
are likely to be the permanent results of the arbitration. 

§107. 

Claims to dominion over whole seas may be said to have 
vanished altogether from International Law. But in the 
process of departure they left behind them liightsovor 

, « .. « ^ ^ waters. (3) Claims 

a number oi assertions oi territorial power over to jurisdiction 
considerable stretches of water along the coasts league, 
of maritime states ; and it is doubtful how far some of these 
are alive to-day. Great Britain has never in recent times 
attempted to exercise the rights of sovereignty over the 
‘‘King’s Chambers” ; ^ and though Chancellor Kent declared 
in favor of the “justice and policy” of her claim to “su- 
premacy over tlie narrow seas adjacent to the British Isles,” 
and I’eferred with approval to similar claims made eai*ly in the 
nineteenth century by American statesmen, including as they 
did an assertion of the right to prohibit naval warfare between 
the Gulf Stream and the Atlantic Shore, or at least within 
a line drawn from iieadland to headland and along the open 
coast for four leagues out to sea,^ it may well be questioned 
whether any attempt would now be made to enforce these 
views. Indeed, the general policy of the United States has 
tended emphatically towards the curtailment of such claims, 
and is well set forth in a despatch from Mr. Fish, when Secretary 
of State in 1875, to Sir Edward Thornton, then British Minis- 
ter at Washington. In it he says : “We have always under-, 
stood and asserted that, pursuant to public law, no nation can 
rightfully claim jurisdiction beyond a marine league from its 
coast.” ^ The opinion of the civilized world sets strongly in 
this direction; and we may consider the few cases in which 
claims to large bays and broad waterways are still allowed as 
survivals of an older order. 

See § 91. 

2 Commentaries on International Law (Abdy’s cd.), 113, 114. 

* Wharton, International Law of the United States^ I., 105. 
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Hovering Acts of 1736 and 1784 Assert a juris- 
diction for revenue x^^rposes to a distance of four leagues 
from the shore, and there are acts setting up a similar claim 
for health purposes. In 1797, 1799 and 1807 the United 
States Congress legislated to the same effect, and many 
maritime nations have embodied the like provisions in their 
laws.^ argues, however, that the right to make seizui^s 

beyond the three-mile limit has no existence in modern Inter- 
national Law, and maintains with regard to the act of (^n- 
\gress. of 1797. that it did not authorize the seizure of a v^el 


cyitside the marin e league, but only its seizure and x^unishment 
rmhin thaTlimTr^fbr certain offences committed more than 
three miles, but less than twelve, from the shore.^ It is veiy 
^doubtful whether the claim would be sustainable against a 
remonstrance from another x^ower, even in this attenuated 
form. When it is submitted to, the submission is an act of 
^courtesy. As Twiss rightly and x)roperly says : It is only 
; under the cornity^f nations in matters of trade and health, 
that a state can venture to enforce any 2')ortion of her civil 
law against foreign vessels which have not as yet come within 
the limits of her maritime jurisdiction.” ^ 


The next group of subjects which demand attention are 
those connected with 

The right of innocent passage. 

This may be defined as the right of free x^assage through 
the territorial waters of friendly states when they form 
Rights over ^ clianuel of communication between two x>or- 
rigiTofinnlcent seas. There can be no doubt, 

passage. when both the shores of a strait which is 

not more than six miles across are x>osses8ed by the same 

1 Wharton, International Law of the United States^ § 32. 

2 tVheaton, International Law (Dana's ed.), 268, note. 

* Law of Nations, L, § 190. ^ 
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power, the whole of the passage is regarded as territorial 
water ; and there are instances of wider straits which are 
deemed to be under the power of the local sovereign. But 
these territorial rights do not extend to the absolute exclusion 
of the vessels of other states from the waters in question. In 
the days when whole seas were claimed in full ownership, the 
powers which owned narrow waterways were in the habit of 
taking tolls from foreign vessels as they passed up or down the 
straits. The most famous of these exactions were the Sound 
Dues levied by Denmark upon ships of other powers which 
sailed through the Sound or the two Belts, on their passage 
from the North Sea to the Baltic or from the Baltic to the 
North Sea. Their origin is lost in remote antiquity. The 
earliest treaties in which they are mentioned regard them as 
established facts and recognize the right of Denmark to levy 
them. In the Middle Ages other states negotiated with the 
territorial power as to their amount, and sometimes made war 
upon her to reduce exorbitant demands; but no one denied 
Ithat a reasonable toll might lawfully be exacted. But with 
The growth of modern commerce these demands became in- 
creasingly irksome ; and as the old idea of appropriating the 
ocean gave way to the doctrine that it was free and open to 
all, it was felt that t he navigation of straits 3 zduidL,c oin^ 
t wo portions of the high seas was an adjunc t tp the na vigat ion 
of the seas themselves, and should he as free in one case as in 
the ofherr' Accoi(lIrigly, in 1857 Denmark found herself un- 
able any longer to levy the Sound Dues, though her jurists 
were able to show a clear prescription of five hundred years in 
her favor. By the Treaty of Copenhagen she gave them up.^ 
A large pecuniary indemnity was paid to her by the maritime 
powers of Europe ; hut, in order to avoid recognizing by 
implication any right on her part, the covenanted sum was 
declared to be given as compensation for the burden of main- 
taining lights and buoys for the future. In the same year 
the United States negotiated a separate convention with 
1 Twiss, Z,aw of Nations^ § 188. 
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Denmark, whereby all tolls on their yessels were abolished, 
and, in consideration of a covenant on the part of the King 
of Denmark to light and buoy the Sound and the two Belts 
as before, and keep up an establishment of Danish pilots in 
those waters, they agreed to pay him the sum of ‘Hhree 
hundred and ninety-three thousand and eleven dollars in 
United States currency.” ^ These instances show that the 
commdn^ '!S,w of nations now imposes upon all maritime 
powers the duty of allowing a free passage through such of 
their territorial watei's as are channels of communication be- 
tween two portions of the high seas. The riglit thus created 
is, of course, confined to vessels of states at peace with 
the territorial power, and is conditional upon the observance 
of reasonable regulations and the performance of no unlawful 
acts. It extends to vessels of war as well as to merchant 
vessels. No power can prevent their passage through its 
straits from sea to sea, even though their errand is to seek 
and attack the vessels of their foe, or to blockade or bombard 
his ports. As long as they commit no hostile acts in terri- 
torial waters, or so near them as to endanger the peace and 
security of those within them, their passage is’ perfectly 
‘innocent.” The word, as used in the phrase ‘‘right of 
innocent passage,” refers to the character of the passage, not 
to the nature of the ship. 


§ 109 . 

It is sometimes supposed that the regulations in force for the 
transit of vessels through the Dardanelles and the Bosphorus 
Eights over disprovc the doctrine we have just laid down as 
sttoclal case of tjbi.e to the extension of the right of innocent passage 

nartlaiieTles and .i- r i . 

the Bospudfiis. to ships oi war. But a short historical examina- 
t jon of the case will show that it is exceptional, in that it is 
^overnect by social treaty stipulations and not by the ordinay 
rules of International Till 1774, when Russia com- 


^ Treaties of the United States, p. 239. 
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pelled Turkey to open the Black Sea and the straits leading 
to it from the Mediterranean to merchant vessels, it had been 
the practice of the Porte, which did no^ consider itself bound 
by the public law of Europe, to forbid the passage of the 
Dardanelles and the Bosphorus to ships of other powers. 
After 1774 ships of war were still excluded; and in 1809 
Great Britain recognized this practice as ‘‘the ancient jmle of 
the Ottoman Empire.” She was followed in 1840 by Austria, 
Russia and Prussia, * who were parties with her to the 
Quadruple Treaty of London. The first subsidiary convention 
attached to the Treaty of Paris of 1856 revised the rule so as 
to allow the passage of light cruisers employed in the service 
of the foreign Embassies at Constantinople, and of a few 
small vessels of war to guard the international works at the 
mouth of the Danube. A further modification was introduced 
by the Treaty of London of 1871, which retained the previous 
rules, but reserved power to the Sultan to open the straits in 
time of peace to the Tvar vessels of friendly powers, if he 
should deem it necessary in order to secure the observance of 
the Treaty of Paris of 1856.^ These last two treaties have 
been signed by all the Great Powers, and are universally 
accepted as part of the public order of Europe. It is clear, ^ 
therefore, that the rules they lay down are binding; but it is] 
equally clear that these rules rest upon treaty stipulation,! 
and not upon the common law of nations. 

W e now see that the case of the Dardanelles and the 
Bosphorus is an exception to ordinary rules, and instead of 
proving that the right of innocent passage does not extend 
to vessels of war, it proves the exact contrary ; for, if the 
principle of exclusion applied under International Law, there 
would have been no need of a long series of treaties in order 
to bring it into operation. It may be added, that when the 
regular channel for navigation between two parts of the high 
seas rufts through marginal waters, there is a right of peaceful 

1 Twiss, Law of Nations, I., § 189 ; Holland, European Concert in tht 
Ewstern Question, 256-257 and 273, 
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passage along it, which may not be denied or impeded by the 
territorial power. The accepted modern principle is, that the 
waterway between open seas is an adjunct of the seas them- 
selves and may be navigated as freely as they. ^ 


§ m. 

We now pass on to examine 

Tfte position in International law of interoceanic canals^ 

or perhaps we ought rather to say the ppsition of the Sue z 
Canal, since it is the only one of the kind which has been 
iiiprhts over coiuplcted and become a facjt for International 
i^gS^^position of Law to deal with. Its construction raised a- 
canals. iiew qucstion. Nothing like it had been known 

since the modern law of nations came into being, and conse- 
quenth^ that law contained no rules that were applicable to it. 
It runs through the territory of a state whose civilization is 
not in accordance with European models, and which therefore 
can hardly be trusted to exercise over it the full control of a 
territoiaal sovereign in the interests of European commerce. 
Further, it was made by a company under French influence, 
and is worked for profit under concessions from the Khedive 
of Egypt, confirmed by his Suzerain, the Sultan. Moreover, 
the British G overnment lias become a large shareholder in the 
company, and the position of the canal {is part of one of the 
great trading-routes of the world gives it an international im- 
portance and makes it an object of concern to the diplomacy of 
the maritime powers. It is sui genj^ri$^ and its legal position 
could not be defined apart from special agreement. It was 
opened in 1869, but not till 1888 did the powers of Europe 
agree upon the rules that should be applied to it, and embody 
them in a great international document. The intervening 
time was filled up with disagreements and negotiations, which 
proved conclusively the truth of the proposition, that Inter- 
national Law as it stood was unable to solve the difficulties 
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of the case.^ At last the principle of neutralization was 
applied to the canal by the convention of Oct. 29, 1888, 

X A ^ 

which was signed by the'^six" Great rowers, and also by 
Turkey, Spain and the Netherlands. The states which 
possess the greatest political and commercial interests in the 
canal have combined to define its legal status and lay down 
the international rules under which it is to be worked. 
Strictly speaking, their action does not bind the powers that 
were not parties to the convention, but as none of these 
latter, except the United States, are of first-rate importance, 
and all have tacitly acquiesced in what was done, the prac- 
tical result is much the same as if the whole body of civil- 
ized states had formally expressed their adhesion to the 
new order. The convention declares that the canal is to be^ 


of peace, to all shiDs„ 


of war, whether belligerent 
or neutraL; but no acts of hostility are to be committed either^ 


in the c hannel ilself or in the sea to a distance oT thr^el 
marine miles from either end of it. The entrances to the; 
canal are not to be blockaded; the stay of belligerent vessel;^ 
of war, or tlieir prizes, in the ports at either end of it is not td 
exceed twenty-four hours ; and belligerents are not to embark? 
troops or munitions of war within the canal or its ports. Thef 
right of the Kliedive and the Sultan, as territorial powers, to 


take steps for the protection of the canal in the event m it$ 
being threatened is reserved, but liedged about witli manj^ 
securities and restrictions. If it should be necessary for theni| 
to resort to force to provide for the safety of the wat(3rway^ 
they are not to erect permanent fortifications along it or 


int erfere with its tree use tor peaceful purpo^ .^ iris much 
to be washed thatTiis other great iriteroceanic canals arO 
made, similar regulations may be applied to them.® 

a Lawrence, Esmys on Some Dhpnted QutfftionH in Modern InU Lato, IL 
British State Papers, Egypt, No. 2 {1889). 

In February, 1900, Great Britain and the United States agreed to apply 
the principle of neutralization in a similar way to the proposed Nicaraguan 
Canal, the Claylon-Bulwer treaty being modified bo as to allow the exclusive 
control of the canal by the United States. But the convention still (August, 
1900) awaits ratification. 
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§ 111 . 

The next subject we have to discuss under the head of 
territorial rights over waters and the questions connected 
therewith is 

The use of sea fisheries. 

The rules of International Law with regard to them are 
simplicity itself. Within the territorial waters of a state its 
subjects have exclusive rights of fishing, but 
watei-9.^(7)Thou8e outside territorial waters, on the high seas, 

of sea lisheries. rn r /'I ^ i 

subjects or all states are tree to fish on the one 
condition that they do so peacefully. These rules are, 
Jiowever, often modified by conventions, giving to subjects of 
one power the right to fish in certain specified portions of 
anotheris marginal waters; and sometimes controversies arise 
as to the meaning and extent of such concessions. Moreover, 
fisher-fplk are apt to quarrel among themselves in places 
where the subjects of two or more states 'have rights in 
common. To settle these disputes often requires a good deal 
of negotiation, and the simple precepts of the common law 
of nations are interpreted and overlaid by a large number of 
conventional rules. We have already seen how this may 
take place, when we gave an account of the liehring Sea 
dispute in connection with the subject of claims to dominion 
over open waters.^ The North Sea Fisheries Convention of 
18.&3 will afford another illustration. It provides, among 
other thingvS, for the police of the fishing-grounds in the 
North Sea whicli, being outside territorial waters, are enjoyed 
in common by the Ksubjects of all the signatory powers. The 
contracting parties agree to send cruisers to enforce the regula> 
tions laid down in the convention, and in serious cases to ap- 
prehend offenders and take them into one of the ports of their 
own country for trial.^ No grave international disagreement 
exists in connection with these fisheries ; but at the present time 
1 See § 106. 2 Hertslet, Treaties^ XV., 706 et seq. 
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(1900) Great Britain and France are engaged in a serious 
and long-standing dispute with regard to the exact nature 
and extent of the rights given to French fishermen along 
a portion of the coast of Newfoundland by the Treaty of 
Utrecht and subsequent agreements. Moreover, the questions 
concerning the Canadian fisheries, which have from time to 
time arisen between Great Britain and the United States, have 
not yet reached a final and satisfactory settlement. In further 
illustration of the subject we will give a brief account of the 
diplomatic history of this important matter. 

By the treaty of 1783, which recognized the independence 
of the United States, their inhabitants were granted rights of 
fishing on ‘‘such part of the coast of Newfoundland as British 
fisherman shall use ” and also on the coasts of all other British 
dominions in North America.^ During the War of 1812 these 
rights could not be exercised. The Treaty of Gh^ which 
concluded the struggle in 1814, was silent upon the subject of 
the fisheries ; and in consequence a controversy arose between 
the two governments. The United States claimed that the 
treaty of 1783 did but recognize fishing-rights which existed 
independently of it, and therefore I’cmained intact even if the 
fishery clause in it were abrogated by the war. The British 
held that the rights in question were created by the treaty, 
and fell to the ground when the outbreak of war destroyed 
the clause on wliicli they rested. Tiie matter was settled for 
a time by the trea^ by which it was agreed that 

citizens of tlie United States should have in future the liberty 
of taking fish of every kind on a clearly defined part of the 
coast of Newfoundland, and also on the southern and eastern 
coasts of Labrador, but not in the territorial waters of other 
portions of the North American possessions of Great Britain. 
American fishermen were to have liberty forever to dry and 
cure fish in any of the unsettled bays, harbors, and creeks of 
the southern part of the coast of Newfoundland hereabove 
described, and of the coast of Labrador,” but were to lose this 
^ Treaties of the United States^ p. 377. 
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privilege as soon as the inlets became settled, unless the 
inhabitants chose to allow them to land as before. With 
regard to other bays and harbors, the fishermen of the United 
States were to be permitted to enter them “ for the purpose 
of shelter and of repairing damages therein, of purchasing 
wood, and of obtaining water, and for no other purpose 
whatever.” ^ This treaty is important, because the subsequent 
diplomatic history of the question hinges upon it. All other 
arrangements have proved to be temporary, and when they 
have one by one disappeared, the powers concerned have been 
thrown back upon its stipulations. Unfortunately, the progress 
of colonization, and the improvements which have taken place 
in the appliances used for fishing, have rendered it very 
inadequate to the conditions under which the industry is 
pursued in modern times, and in addition complications have 
arisen as to the meaning to be attached to the phrase “ coasts, 
bays, creeks, or harbors.” The English authorities have 
been disposed to claim wide inlets and great expanses of 
water as British bays from which American fishermen were 
excluded by the terms of the treaty, while the authorities of 
the United States have endeavored to restrict British watei'S 
within narrow limits and place the widest construction upon 
the rights accorded to their fellow-citizens in them. The 
treaty of 1818 remained in force for thirty -six years, when the 
disputes which arose under it became so numerous and so 
troublesome, that an attempt was made to solve them on the 
basis of mutual concession, and they were included along 
with matters of trade and navigation in the Reciprocitj Tr^ 
of 1854. The extent of British coast along"wIiTcir American 
fishermen were allowed to ply their craft was greatly enlarged, 
and British fishermen received in return the right of fishing 
along the eastern coast of the United States north of the 36th 
parallel of latitude, fisheries in rivers and the mouths of rivers 
being in both cases reserved to subjects of the territorial 
power. Moreover, provision was made for the delimitation 
1 Treaties of the United States^ pp, 416, 410. * 
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of the boundaries of such places as were excluded from the 
common liberty of fishing. The treaty was to remain in force 
for ten years, and after that time each of the contracting 
parties possessed the right of bringing it to an end by giving 
a year’s notice to the other The Government of the United 
States “ denounced ” it in 1865, and in lj866 it ceased to exist. 
The two powers were thus thrown back upon the treaty 
of 1818, which proved as productive of disagreements as 
before ; and in lg7.1 another attempt at a settlement was made 
in the famous which provided for the 

Alabama arbitration. By it the provisions of the Reciprocitji 
Treaty of 1854 were re-established with a few alterations ana 
additions. British subjects received the right to fish on the 
eastern coasts of the United States north of latitude 39*^ 
instead of latitude 36% and it was agreed that a commission 
should sit to determine whether the rights granted by Great 
Britain to the United States were more valuable tlian those 
granted by the United States to Great Britain, in which case 
a coiTesponding pecuniary indemnity was to be paid by the 
United States to Great Britain.^ This provision was a virtual 
abandonment of the original contention that the inhabitants 
of the United States had a right apart from treaty stipulations 
to share in the British fisheries. Indeed, the whole course of 
the negotiations from 1818 onwards shows that the matter was 
felt to be one for mutual concession. The commission appointed 
under the treaty of 1871 decided in favor of Great Britain, 
and awarded her compensation to the amount of five and 
a half million dollars, which the United States Government 
promptly paid, though they contended it was greatly in excess 
of the value of the rights their citizens had gained. At the 
end of ten years from the time when the fishery arrangements 
came into force in 1873, either party to the treaty was to have 
the right of terminating them by giving two years’ notice to 
the other. They were brought to an end in 1885 in conse- 
quence of notice given by the President of the United States 
^ >€*reatie8 of the United States, pp. 448-453. ^ Ibid,, pp. 48G-488. 
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in 1883. The provisions of the treaty of 1818 were revived 
thereby, and the old difficulties began immediately to recur. 
In the hope of terminating them the British Government sent 
plenipotentiaries to Washington in 1887 charged with the 
duty of negotiating a fresh fishery treaty. They succeeded 
in coming to an agreement with the American plenipoten- 
tiaries upon the basis of a minute and accurate delimitation 
of the bays within which the inhabitants of the United States 
were forbidden to fish by the treaty of 1818, and of an equally 
elaborate description of the privileges and duties of American 
fishing-vessels in Canadian ports and harbors.^ But the 
treaty they negotiated was refused ratification by the Senate 
of the United States ; and the contracting parties were thrown 
back upon the provisions of a modus vivendi which had been 
agreed upon by the plenipotentiaries as a means of avoiding 
difficulties in the interval between the signing of the treaty 
and its coining into force.^ It is much to be wished that no 
long time may elapse before a final settlement is arrived at, 
and an irritating controversy betwen two kindred and friendly 
nations ended on terms satisfactory and honorable to both. 


§ 112 . 

The last point we have to deal with in connection with our 
present subject is 

The navigation of great arterial rivers. 


International questions arise when a navigable river flows in 
part of its course through the territory of one state, and in 
Bights over through the territory of another. There 

na^vigtttioi^ofgreat cau be uo doubt that each state possesses terri- 
arteriai rivers. torial rights ovcr that portiou of the river which 

is entirely within its own boundaries. But have all the 


1 British State Papers, United States^ No. 1 (^1888), 

2 For the whole subject see Wharton, International Law of the United 
States^ §§ 301-308 ; Wheaton, International Law (Dana’s ed.), pp. 342-360 
and note 142 j Hall, International Law^ § 27. 
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riTeriarii states a right to navigate the whole river, or may 
each exclude the vessels of the others from its own portion 
of the waterway? T here is no general agreement amon g: 
a uthoritative writers International Law with regard to 
t Sis c|uestiQ n. Some hold that there is a right of navigation.^ 
othei'S deny the existence of anything of the kiiid,^ while 
a third school declare that the r ight is im nerfect. by which 
they mean that be claimed apart from special 

Af jreement and may be surrounded in its exercise with what 
restrictions the territorial power sees fit to impo^^ These 
last are evidently using self-c ontradictory p hraseology : for 
al right that cannot be insisted uno T^ is no jrjgliii but 

a mere permission depending on good-will. The other two 
schools are so flatly opposed to one another in their doctrines, 
that they give us no useful guidance. We must therefore 
examine for ourselves the cases that have occurred, and 
endeavor to obtain from them some consistent rule. We find 
that the great European rivers which run through the terri- 
tories of more powers than one were subject to tolls till the 
beginning of the present century. But in 1804 the Congress 
of Rastadt abolished the Rhine tolls ; and in 1815 the Congress 
of Vienna decided that the great rivers of Western Europe 
should for the future be open to navigation, and that the tolls 
to be levied on each of them should be settled by common 
accord among the riverian powers. In pursuance of this 
agreement, the Rhine, the Elbe, and other rivers were at 
various times after 1815 opened to free navigation on payment 
of such moderate dues as were sufficient to recoup the terri- 
torial powers for their expenditure upon the waterway.^ The 
was freed by the Treaty of Paris of 1856, and 
a European commission was charged with the duty of exe- 
cuting the necessary engineering works at its moutli and 
permitted to levy tolls sufficient to pay their cost. The 

1 e,g,y Calvo, Droit International^ § 291, 

3 e.f/., Twins, Law of Nations ^ I., § 145. 

* Wheaton, International Law^ § 193. 

^ Hall, International Law^ § 39. 
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authority of this commissiou has been continued and increased 
by a series of international agreements, the last of which, 
made in 1883, prolonged its powers for twenty-one years from 
that date and provided for their fiifther prolongation from 
'‘time to time.^ 

If we turn to the New World we find the same tendencies 
at work with regard to the great arterial rivers of the North 
American continent. When the United States obtained 
formal recognition of their independence from Great Britain 
in 1783, Spain held Louisiana and Florida and thus possessed 
both banks of the Mississippi at its mouth and for a consider- 
able distance inland. The American Government claimed for 
its citizens free navigation to the sea as a right; but after 
long negotiations the dispute was terminated in 1795 by the 
-^.f^reaty of San Lorenzo el Real, which provided that the 
navigation of the river from its source to its mouth should 
be free to the subjects and citizens of the two powers.^ With 
regard to the^St. Lawr^ events followed a similar course. 
The United States asserted and Great Britain denied, that 
American citizens had a right by the law of nations to navi- 
gate that portion of the river which flows entirely through 
Canadian territory. The Reciprocity Treaty of 1854 granted 
the privilege demanded in return for a grant to British 
subjects of freedom to navigate Lake Michigan, but reserved 
a right of suspending the concession on giving due notice ; 
and finally by the Treaty of Washington of 1871 the naviga- 
tion of the British portion of the St. Lawrence was thrown 
open forever ” to citizens of the United States.'*^ 

Tlie conclusion to be drawn from these facts seems evident. 
It is that while as a matter of strict right a state possessed of 
one portion of a navigable river can exclude from that portion 

1 Holland, Enropean Concert in the Eastern Question, 248-260, 308-822. 

2 Twiss, Laio of Nations, I., § 145; Treaties of the United States, 1007, 
1382-1384. 

3 Wharton, International Laio of the United States, § 30 ; Treaties of the 
United States, ij. 488, 
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the subjects of tine other riverain states, ve t as a matter of 
nf ^ity it refrains from exercising its full rights in this respect, 
nor does it levy tolls for any other purpose than to pro vide* 
lights and buoys and cover the incidental expenses of keeping! 
the waterway in good condition. We may further say that! 
the tendency in favor of freedom of navigation is so strong^ 
that any attempt to revive the exercise of the riglit of total' 
exclusion, or even to levy tolls for profit, would be regarded* 
as an aggression. Usage is turning against the ancient rule,' 
It is now set aside by treaty stipulations ; but in time the new 
usage founded upon them will give rise to a new rule, and no 
treaty will then be requhed to provide for the free navigation 
of a river by the co-riparian states. It is an admitted principle 
that the right of traversing the stream carries vvith it the 
of using the banks for purposes incidental to navlig;g.tion. 

When a large navigable river runs in its entire course 
through the territory of one state, the right of exclusion 
probably still remains. But few difficulties arise in practice; 
for most nations civilized after the Euro[)ean model allow, and 
even encourage, the navigation of their arterial waters by the 
ships of other states. In most cases the permission to navi- 
gate is tacitly given ; but in some South American instances, 
where exclusion has till recently been the rule, rivers have 
been thrown open by a formal act of the state. Thus in 1867 
the Emperor of Brazil issued a decree opening the navigation 
of the Amazon and its tributaries to the merchant vessels 
of all nations.^ The powers concerned in the opening up of 
Africa have already begun to apply to its arterial rivers the 
principles previously admitted in the case of the great navi- 
gable streams of Europe and America. In 1885 the Final 
Act of the West African Conference decreed that the Congo 
and the Niger and their affluents should be freely open to 
navigation by the merchant ships of all nations without 
exception or discrimination 

^ Wharton, InternctHonal Law of the United States^ I. , 98. 

2 British State Papers, Africa^ No> 4 {1885)^ pp. 308, 311. 



CHAPTER III. 


RIGHTS AND OBLIGATIONS CONNECTED WITH JURISDICTION. 

§ 113 . 

There are two principles either of which could be made% 
the basis of a system of rules with regard to jurisdiction. It ^ 
A«tat<,h.,3uri,- be held that the authority of the. state 

pwsons^S should be exercised oyer all its citizens wherever 
terr&y) wuvi? they may be found, or that it should be exer- 
few exceptions. cised- over all persons and all matters within its 
territoiial limits. Modern International Law, being per- 
meated throughout by the doctrine of territorial sovereignty/'^ 
has adopted the latter principle as fuiidaineiital. But, inas- 
much as it could not be applied at all in some cases and in 
others its strict application would be attended with grave in- 
convenience, various exceptions have been introduced based 
upon the alternative principle that a state has jurisdiction 
over its own subjects wherever they may be. All that we 
can venture to put forth in the way of a broad general 
proposition is that Jurisdiction is in the main territorial. 
In order to deal with the subject properly we must attack 
it in detail ; and the first rule we will lay down is that A 
STATIC HAS Ju OVER ALL PERSONS. AND^T^^ 

WHTHTN ITS Terkito There are ji few excejRions ; but 
we will not consider them till we have dealt with the general 
principles. 

§ 114 . 

Among the persons who, being within the state’s territory 
are subject to its jurisdiction, the first class to be considered 
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are its -B 
itself by i 

of birth shall make a person its subject. It 
may consider the locality of the birth to be the all-important 
point, making a subject of every child born within its terri- 
tory no matter whether the parents are natives or foreigners; 
or it may regard the natjqnal^ of the parents, or one of 
them, as the determining circumstance, making subjects of 
the children of subjects, wherever born, and aliens of the 
children of aliens, wherever born. Both principles give the 
same result in the case of those born within the state of 
parents who are its subjects, and such persons will always 
form the vast majority of the inhabitants of any but a very 
new country. There can be no doubt that they are natural- 
born subjects, whether the law of the land adopts the first 
or the second of the views just enunciated. But in other 
cases these principles lead to different results. For instance, 
those born outside the state’s territory of parents who belong 
to the state are aliens according to the first principle, but 
subjects according to the second ; and those born within the 
state’s territory of parents who do not belong to the state are 
subjects according to the first principle, but aliens according 
to the second. States are free by virtue of their indepen- 
dence to adopt in these matters what principles they please, 
and they embody in their laws a great variety of rules. Thci 
result is that conflicting claims and difficulties of all sorts 
arise on the subject of nationality and citizenship. England 
and the United States, for instance, adopt with regard to 
children of their own subjects and citizens th e rule of naty n- 
ality. Though born abroad they are British or American 
subjects as the case may be.^ With regard to the children 
of foreigners the two countries adopt the principle of local- 
ity, and claim as their own all children born within their 
% 

1 7 Anne, c. 6 ; 4 Geo. II., c. 21 j 13 Geo. III., c. 21 ; Revised Statutes of the 
UnUed States, §§ 1993, 2172. 


fSktbje^ g. Each country defines for 
Munici^fTa w what circumstances uatarai-bo™ U- 
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dominions.^ on the other hand adopts for all pur- 

poses the principle of nationality, and holds children to be 
subjects of their parents’ state, wherever they may be born.^ 
Thus a child born in England of French parents would be 
a British subject according to the law of England, and a 
French subject according to the law of France. In such 
cases there is evident danger of serious complications if each 
state acts upon its extremest rights. But difficulties are 
generally a voided by tac it_jc onsent^ ^ of each to attemp t 
no exercise of authority otoF^sucTi aT Tntizen a as he 

remains outsi de its borders, and t o make no objection to the 
exercise of "author ity over him by the other while he resides 
mtTiin its lim its. And further, the laws of several countries^ 
give to persons of double nationality a right of ch oice on 
arriving at years o f discretioii. Thus in England the child 
of aliens may elect to possess the nationality of his parentage 
when he comes of age,^ and in France the child of aliens 
may in like manner choose French nationality.^ Illegitimate 
c hildren are as a r ul e held to belong to tlie state of which 
t heir mother is a subject . In matters like these I ntern a- 
ti onal La w simply recognizes as facts the results of the 
operations of Mimicipal Law. It d oes n ot deti n ejdi 
n atural-bo rn subjects; but Jt does say that all th e n atux^al- 
born subjects of a state are under its .jurisdiction within 
i ts territories a n d Enti tled to i ts pr otection o utside them . 
Their privileges with respect to the state are of the widest 
kind, as also are their obligations towards it. The tie of 
allegiance b(3tween it and them is drawn very close. In 
mo^t countries they are eligible for offices denied even to 
naturalized subjects and citizens, and their responsibilities 
are commensurate with their rights. 

^ Constitution of the United States^ 14th Amendment ; Calvin's Case^ for 
which see Howell’s State Trials, Vol, II., and Broom’s Constitutional Lav)* 

3 Code Civil, I., I„ i., 10. 

* 33 & 84 Victoria, c. 14. 

* Code Civil, L, I., i., 9. 
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§ 115 . 

The next class in importance of those who being within 
the territory are under the jurisdiction of the state are 
Natur alized Sul^ ects. They are pe rsons b e- Naturalized sub- 
t ween wnom and the Rt/Ate the alle> 

giance has been artificiall y cre ated by a process term ed 
N^uralization . Sometimes naturalization takes place with- 
out any special formalities as an inseparable incident of 
something else. For instance, when a subject marries a 
foreign woman b y the l aw of most countries th e wife 
acquires the nationality^ of her husba nd and _joses her 
o^ii. The tTnited States, however, do not look upon ahl 
American woman married to a foreigner as subject to all\ 
the disabilities of alienage, though they regard a foreign I 
woman married to an American as an American subject.^ 
But naturalization is us ual ly ef fecte d by a formal- 

hy, which takes place when a foreigner situated in a coun- 
try wishes to acquire therein the rights of citizenship. 

It is the policy of most states to put little difficulty in 
the way of the reception of new subjects under such cir- 
cumstances, though many of them dislike the naturalization 
of their own subjects in foreign states. International Lawt 
prescribes no general formalities for use when a change of I 
allegiance is effected ; but the law of each state lays down/ 
the conditions on which it will receive foreigners into thef 
ranks of its citizens. Thus in the United States the general 
rule, to wffiich, however, there are several exceptions, is that 
the alien who wishes to become a citizen must make a decla- 
ration on oath to that effect before a court after three years’ 
residence in the country ; and after he has remained within 
the territory for two years more, making in all five years of 
residence, he must take an oath of fidelity to the United 
States and renunciation of his former allegiance. ^ In Eng- 
ifwharton, International Late of United States^ § 


Revised 


Statutes, Title, XXX., Naturalization. 
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land till lately naturalization could be effected only by Act 
of Parliament; but under a law^ passed in 187«§ a certificate 
of naturalization may be granted at his discretion by the 
Secretary of State for the Home Department to any alien 
who has resided in the United Kingdom or been in the ser- 
vice of the Crown for five years, on condition that he con- 
tinues to reside or serve as before. The apjfiicant must take 
the oath of allegiance, and when he has done so^ and obtained 
the certificate he becomes a British subject within the United 
Kingdom. India and the Colonies have laws of their own 
with regard to naturalization in them. The legal effects of 
naturalization, in so far as they concern the person natural- 
ized in his relation to the state of his choice, are determined 
exclusively by its law. Of’ has to fulfil all the duties of a 
natural -born citizen, yet some states do not grant him all 
the political rights of on^ In England till recently he 
could not sit in either House of Parliament or be a member 
of the Privy Council ; but the Naturalization Act of 1870 
removed all political disabilities, and placed him on the 
same footing as a natural-born subject. In the United 
States all Federal offic es, excei ^ those of P resid ent and 
Tiee-Freside nt, are open to naturalized, citizens. ^ 




International questions may arise when a naturalized sub- 
ject of a state returns to the country of his original alle- 
giance and claims to be treated there as a 
citizen of his new country. Is he to be so 
regarded, or is he rightly made to perform 
towards the state of his birth all the obligations of a citi- 
zen while he resides within its territory ? The practice of 
states is diverse on this point, and the most conflicting 
views have been enunciated. The laws of civilized corm- 


International 
questions con- 
nected wltb 
naturalization. 


^ The. Naturalization Act^ 33 &. 34 Victoria, c. 14. 
,2 Constitution of the United States, Art. 11., § 1. 



COKNEOTBB, WITH JXTRISBICTIOK. 


195 


tries differ both as to the position they take up towards 
their own citizens naturalized abroad and as to the protec- 
tion they afford to foreigners who have become their citi- 
zens by naturalization. With regard to the subject who 
has acquired a foreign nationality, we find that on the one 
hand the old doctrine of inalienable allegiance, set forth 
in the maxim Nemo potest exuere patriam^ is still acted upon 
in all its severity in Russia,^ and that on the other hand a 
‘‘right of exj)atriation ’’ has been asserted by the Congress 
of the United States in a statute of 1868 to be “a natural 
and inherent right of all people.” ^ Between these extremes 
the law of the great majority of states hovers, imposing con- 
ditions upon expatriation and declaring that the subject 
naturalized abroad loses by naturalization his quality of 
citizen for most purposes. Some states, like Italy, ^ still 
regard him as subject to military service, and several con- 
sider him to be punishable with death if he bears arms 
against his native country. In the converse case of a citi- 
zen of a foreign country who has become a naturalized sub- 
ject, some states regard liim as entirely and for all |)urposes 
on an equality as to rights and protection with their born 
subject^; while others recognize that the country of Ids birth 
still has rights against him, which it may enforce if he goes 
within its territory. The legislative department of the 
United States Government seems to l)e in advance of the 
executive in its doctrine of a natural right of expatriation. 
Mr. Wheaton, when Minister at Berlin in 1840, refused to 
take up the case of J. P. Knacke, a Prussian wlio had been 
naturalized in the United States and had returned to Prus- 
sia. He was there compelled to serve in the Prussian army, 
and Mr. Wheaton held that the United States could not 

1 British State Papers for 1809, Report of the Naturalization Commission^ 
AppendU, p, 69, 

^ Revised Statutes^ § 1999. 

^ British State Papers for 1869, Report of the Naturalization Commis^ 
sion^ Appendix, p. 28. 
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interfere to protect him in the country of his birth. Mr. 
Webster took similar ground when Secretary of State in 
1852 in the cases of Ignacio Tolen, a Spaniard, and Victor 
Depierre, a Frenchman. But General Cass, who held the 
same high office in 1859, drew a distinction in the case of 
Hofer, a Prussian, between inchoate and perfect obligation, 
and claimed a right to protect naturalized citizens in the 
countries of their birth unless the offence was complete 
before expatriation. The Prussian Government declined to 
admit this contention, but gave a discharge from the army 
at the request of the United States Minister, thus granting 
as a favor what it refused as a right. ^ The executive de- 
partment has never gone beyond the position taken up by 
General Cass, and has succeeded in getting it embodied in 
recent treaties. The year 1868 witnessed considerable ac- 
tivity of negotiation on the subject of Naturalization, and 
conventions were negotiated with Austria, the North Ger- 
man Confederation which grew in 1870 into the German 
Empire, and Baden. These have since been followed by 
others, and nearly all of them expressly provide that a natu- 
ralized citizen of the one country who is by birth a subject 
of the other may be tried on his return to his fatherland for 
offences against its laws committed before his emigration. 
In some special mention is made of military service, and it 
is stipulated that the obligation must have actually accrued 
before emigration in order to render the offender liable to 
military duty on his return, or to trial and punishment for 
the neglect of it. The possibility of a future call to service 
is not enough. The call must actually have been made.* 
Till recently the law of Great Britain embodied the doctrine 
of inalienable allegiance ; and one of the chief causes of her 

1 Halleck, International Law (Baker’s ed.), I,, 357-359 j Wheaton, /n- 
ternational Law (Dana’s ed.), 142, note ; Wharton, International Law of the 
United States, § 181. 

* See Art. II. of the Baden Treaty of 1868 ; Treaties of the United States, 
p. 43. 
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war with the United States in 1812 was the rigor with 
which that doctrine was applied by her Government, Brit- 
ish cruisers took from American vessels on the high seas 
naturalized American citizens and impressed them for ser- 
vice in the royal navy, on the grounds that they were 
Ih’itish subjects by birth and that no forms gone through in 
America could divest them of their British nationality. But 
practice softened as the century wore on, and gradually 
opinion changed, till by the Naturalization Act of 1870 the 
old doctrine of the common law was abandoned and Great 
Britain recognized the naturalization of her subjects abroad* 
The Act laid down that they lost their Britisli citizenship 
by voluntarily assuming citizenship in anotlier state ; and, 
with regard to naturalized citizens of Great Britain, it de- 
clared til at they would be protected Avheresoever they might 
be except in the country of their original allegiance, dhey 
would not be entitled to the privileges of British citizens 
within its borders, unless by acquiring their new nationality 
they ceased to be its subjects according to its laws or the 
stipulations of a treaty made with it. 

This rule seems to accord best with sound and undoubted 
principles. A state as an independent political unit lias a 
right to accept as citizens on its own conditions all who may 
come into its territory and desire to attach themselves to it. 
But it can liardly claim a right to dictate to another state 
the conditions on Avhich that state shall give uj) all claim to 
the allegiance of its born subjects. To do so w^ould be to 
ijitrude into the sphere of its legislation and trench uj>on its 
independence. No surer method of producing international 
complications could well be found ; wliereas the rule of 
leaving to the state of birth to determine whether it will 
recognize the new citizenship or not, when the individual 
who has acquired it returns within its territory^ Iirecludes 
all possibility of controversy, while recognizing both the 
right of the naturalizing state to acquire citizens in its own 
way, and the right of the mother state to deal as it thinks fit 
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with all persons in its dominions who are its subjects accord- 
ing to the provisions of the local law. The United States 
and some other countries, as we have just seen, endeavor 
to settle these questions by treaty. It cannot be said that 
there is any rule of International Law with regard to them. 
Neither opinion nor practice is yet sufficiently uniform to 
create one ; but the tendencies seem in favor of the rule of 
the United States treaties or the rule of the British Naturali- 
zation Act. Both are based upon the same principle ; but 
the treaties stop short in its application, whereas the Act 
carries it to its logical conclusion. There can be no doubt 
that a naturalized citizen can denaturalize himself and get 
rid of his acquired character, just as he got rid of tlie charac- 
ter given him by birth. If he returns to his fatherland and 
shows an intention to remain there indefinitely, his original 
nationality easily reverts to him.^ 

§ 117 . 

Having dealt with natural-born and naturalized subjects, 
we have now to deal with a class of persons who are not 
, subiects at all, but whose long residence within 

a state gives them a peculiar position under its 
law. They are called Domiciled Aliens, In order to obtain 
a domicil in a particular place it is necessary to reside there 
and to have an intention to remain in it for an indefinite 
time. In short a man’s domicil is his home. Temporary 
absences will not destroy his legal relation to it ; for when- 
ever he goes away he has an intention of returning. It is 
not necessary that he should mean to spend his entire life 
there. A subject of one country may go into another for 
business purposes, with the intention of returning to his 
own land when he has made a fortune or acquired a certain 
position. But seeing that his stay is of indefinite duration, 
and that while it lasts the centre of his affairs and his 
1 Wharton, International Late of the United States^ §§ 176-179, 100. 
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domestic relations are in the foreign country, he is domiciled 
there. He need not become a citizen in order to acquire a 
domicil. The great majority of residents in a country are 
its citizens and subjects ; but neither in law nor in fact is 
there any necessary connection between citizenship and 
domicil. The former is a relation between state and sub- 
ject created by tlie law and depending entirely upon its pro- 
visions. The latter is a fact of which the law takes note 
and on which it bases many of its rules. Most persons are 
domiciled in tlie country of which they are citizens ; but it 
is quite possible for a man to be a citizen of one state and 
have his domicil in another ; and it is in these latter cases 
that international questions sometimes arise owing to the 
conflicting claims of the two countries. 

For international purposes domicil is of two kinds — 
Domicil of Origin^ which in the case of legitimate children is 
the domicil of the father at tlie time of l>irth and in the 
case of illegitimate children that of the mother at the same 
time; and Domicil of Choice^ which is the domicil deliber- 
ately adopted by a j)erson of full age.^ Till years of discre- 
tion are reached the domicil of a cliild may he clianged by a 
change of domicil on the part of parents or guardians, but 
not by its own volition. A domicil of choice is by no 
means unchangeable. A man may lose it and gain anotlier 
by the same means as those by wliich be acquired it; and if 
he returns to his own country his domicil of origin easily 
reverts to him. It is diflicult to say with any degree of 
exactness how far the rules with regard to domicil come 
within International I^aw. In so far as tliey bear upon 
questions of belligerent cajiture, and the liability of the 
domiciled alien to war-burdens both personal and pecuniary, 
they clearly belong to the province of the publicist, and we 
shall discuss them when we come to consider the Law of 
War.2 But in so far as they deal with a man’s private 
rights and obligations, they seem to be outside the bounda- 

^ Westlake, I^Hvate International Law^ §§ 243, 263. ^ See § 177. 
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lies of our subject, though many authors go into them at 
length under the head of what is called Private International 
Law.^ We will briefly indicate the chief matters to which 
they apply; and it will be evident from our enumeration 
that the domiciled alien is to a very large extent under the 
jurisdiction of the country in which he resides. 

The lex domicilii determines all matters of personal status 
which are not purely political, it regulates the succession 
to personal property in cases of intestacy, it settles the 
validity of any will relating to personalty, and it decides 
upon cax)acity to enter into ordinary contracts, and even 
uj)on capacity to marry in England, the United States, and 
Teutonic countries generally.*'^ The law of France, how- 
ever, regards this last as j)art of tlie status of a hh’eiicli citi- 
zen, and considers it to be attached to liim wherever he may 
go, as long as he retains his Frencli citizenshix>. Marriages 
contracted by Frenchmen abroad must therefore be entered 
into with all tlie forms re(]uired by tlie law of France, if 
they are to be valid in France.^ 

For testanientary and most other purposes a man can have 
but one domicil; but for commercial x)urposes and for j>ur- 
j')Oses of l)elligerent ca])ture he may have more than one, 
since lie may reside in one country and liave a liouse of 
trade in another, or be a jiartrier in several firms situated in 
different countries. When a foreigner is domiciled in a 
belligerent country his therein is subject to the 

risks of war, but he cannot be eomj)elled to serve in the 
army of the state in which he resides. The question 
wliether he may be forcilily enrolled in the Militia or 
National (xuard is more doubtful. In the American Civil 
War Great Britain seemed content that her subjects domi- 
ciled in the territory of the Rejiublic should serve in the 
local militia; and in one case, that of Scott, she declined to 

1 See § 6. 

2 Bar, Private International LaWy §§ 90 seq, 

Wheaton, International Law (Banana ed.), 151 and note. 
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interfere to prevent an enrolment in the fighting forces. 
But Scott had declared his intention of becoming a natural- 
ized American subject, and of adhering to the United States 
if war had broken out at the time of the Trent affair; ^ and 
probably it was thought that a citizen whose allegiance sat 
so lightly upon him had little claim for consideration from 
his native state. Certain it is that a vigorous protest was 
addressed to the Government of tlie Southern Confederacy 
against its practice of regarding British subjects domiciled 
Avithin its territory as liable to conscription. There is a 
clear distinction between the maintenance of social order, 
which may well be required of every one who lives under 
the protection of the local laws, and the furtherance of 
political ends, which ought only to be asked of those who 
are members of the body politic. The recognition of this 
principle would lead in practice to the rule that foreigners 
resident in tlie country might be required to serve in any 
local force raised for defending life and pro])erty against the 
enemies of society, but could not be compelled to serve in 
tlie army or militia. ^ Any state miglit without offence 
declare that it Avould insist upon the ap])licatiou of this rule 
to its subjects domiciled abroad. There are in fact a con- 
siderable number of treaties in existence whereby the con- 
tracting powers provide that their subjects domiciled in each 
other’s territory shall not be called upon for war-services. 
The Commercial Treaty of 1871 between the United States 
and Italy contains stipulations to that cffectc^ aiid, among 
the leading powers of Europe, Great Britain, France 
and Russia have been parties to such agreements. It is 
hardly possibh? to say tliat the rule in question is part of 
the common law of nations; but it seems in a fair way to 
become so, since opinion and practice are turning strongly 
in its favor. An attempt made by Nicaragua in October, 

1 Halleck, International Law (Baker’s ed.), I., 361, note. 

^ Hall, International Law, § 61. 

® Treaties of the United States^ p. 682, 
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1893, to amend its Constitution so as to make foreigners 
liable to extraordinary burdens, and even military service, 
produced immediate action on the part of the resident 
Minister of the United States and was abandoned in con- 
sequence.^ 

§118. 

Aliens, even though they are not domiciled in a state, may 
come under its laws and jurisdiction to a certain limited 
extent when within it as Travellers passing 
through its Territory. Such persons are under 
its criminal jurisdiction for breaches of the 
peace and other offences against person and property com- 
mitted within its dominions ; and any contracts they made 
could be enforced by process directed against their persons, 
as well as against any property they might possess in the 
state in cpiestion. But tlieir political rights could be in no 
way affected by their temporary sojourn within the borders 
of a foreign state. 

§119. 

Things as well as persons are under the jurisdiction of 
the state within whose territory they are found. The most 
Rules nOatin;^ to important of them is Real Property., wliich may 
Vuwn be roughly said to consist of houses and lands, 
territory, immovables generally. For all purposes 

of testamentary and intestate succession, of contracts and 
of legal iiroceedings, tlie law of the country where it is situ- 
ated, the lex loci rei sitce^ applies to it.^ We have seen that 
the rule as to Personal Property., or movables, is that the 
lex domicilii of the owner prevails ; but in the vast majority 
of cases the lex domicilii is also the law of the country in 
which the property is situated. It does, however, some- 
times happen that a man owns personal property in one 

^ The South African liepublic was in the habit of “ conimandcering ’’ for 
military service the Outlaiulers, to whom it denied the fraiicliise. This was 
one of tiie grievances leiiding to the Boer war of 1890-1900. 

2 Phillimore, Commentaries., Vol. IV., Ch. xxviii.; Bar, Private Inter- 
national Law^ § 220. 



COKKEOTED WITH JXJBISBICTION. 203 

country while he is domiciled in another. In such cases 
the law of the latter prevails. But this rule is not entirely 
without qualification. It seems^ for instance, that, if the 
owner dies, the tribunals of the state where the property 
is situated will assist their own citizens to recover debts, and 
that stocks must be transferred according to the lex 
There is one sort of movable of so important and exceptional 
a kind, that International Law sets it as it were in a class 
by itself, and applies special rules to it. We refer to ships. 
A state’s authority over its own sMps^ both public and private^ 
in its waters is absolute. Its jurisdiction extends to their 
crews also. Those of public vessels, being in the service of 
the state, are, of course, wholly and entirely under its con- 
trol ; those of merchant vessels come within the territorial 
jurisdiction, even as regards seamen of foreign nationality. 
Foreign merchant vessels within the ports and territorial 
waters of a state are subject to the local law and the local 
jurisdiction. By coming within the territorial waters of a 
friendly power they put themselves for the time being under 
the authority of that power. All criminal acts done on 
board them are justiciable by its tribunals, the ministers 
of its justice have full power to enter them and make arrests, 
and the crews are subject to the local law when on board 
their vessels as well as when on shore. This proposition 
follows necessarily from the conception of territorial sov- 
ereignty, as was clearly seen by Mr. Marcy when, as Amer- 
ican Secretary of State in 1855, he wrote to Mr. Clay, “ As 
a general rule the jurisdiction of a state is exclusive and 
absolute within its own territories, of which liarbors and 
territorial waters are as clearly a part as the land. ’ ’ ^ France, 
however, draws a distinction between two classes of acts 
done on board a foreign merchant ship in one of her ports. 
If the act concerns members of the crew only and does not 

1 Wheaton, International Law, § 136; Phillimore, Commentaries, VoL 
IV., Ch, xxviii. 

* Wharton, International Law of the United States, § 86 a. 
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take effect outside the vessel, she exercises no jurisdiction 
over it. If it concerns members of the crew and other indi- 
viduals, or takes effect outside the vessel to the danger of 
the peace or health of the port, she will take cognizance 
of it. It is sometimes claimed that this rule is International 
Law ; but it is not based upon general or long-continued 
usage, nor is it a logical deduction from any universally 
admitted principle. On the contrary it restricts in some 
measure the application of the fundamental principle of ter- 
ritorial sovereignty. Yet it has many recommendations. 
It limits the sphere of local authority to the necessities of 
local security, and leaves the interior discipline and economy 
of the vessel to be regulated by tlie laws of its own country, 
thus giving effect to the jurisdiction of each state in the 
sphere which seems naturally and pro])erly to belong to it. 
The French rule or a modification of it has been received 
with much favor in recent times. Some states liave refused 
to exercise authority over foreign merchantmen in their ports 
in cases where nothing beyond the internal economy of the 
vessel was concerned, and many treaties have been negotiated 
in which the contra(iting parties bind themselves not to inter- 
fere on board one another’s vessels in tlieir ports, unless the 
peace or safety of the neighborhood is thre^atened or some 
person other than a member of the crew is concerned. Thus 
in 1866 the Lnited States refused to compel the seamen on 
board a British merchant sliip in American territorial waters 
to perform their duties as mariners,^ and in 1870 they entered 
into a Consular Convention with Austria,. follawed theuueilL 
year by one with the German Empire, in each of whioL-saBaajgu 
embodied the rule above described, with the further proviso 
that ‘‘Consuls, Vice-Consuls or Consular Agents, shall have 
exclusive charge of the internal order of the merchant ves- 
sels of their nation.”^ There is no difficulty in carrying 
out these provisions ; nor does a state leave the door open 

1 Wharton, International Law of the United States, § 36. 

® Treaties of the United States, pp. 34, 366, 367. 
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to confusion and anarchy by refusing to exercise jurisdiction 
in certain cases over foreign merchant vessels in her ports. 
The principle of territorial sovereignty and territorial juris- 
diction over-rides that of the authority of a state over its 
merchantmen, when the two conflict. But if the former is 
not enforced the latter at once revives, and the vessels and 
crews come under the laws of their own country to the exact 
extent of their exemption from the laws of the country in 
whose waters they are staying. It is quite possible that 
French practice may in time become a rule of Ijiternational 
Law. At present its application has to be secured by special 
treaty stipulations. 

§ 120 . 

The second of our fundamental rules on the subject, of 
jurisdiction is that A state has Jukisdictton ovee All 
ITS Shits on the High Seas. For no pur- ^ ,,, 

pose can the complete jurisdiction of a state g^pson ti^ 
over its public vessels on the high seas be over- 
ridden or qualified by any exercise of authority on the part 
of another state. Even the right of search does not apply 
to them ; and while the merchant vessels of neutrals must 
submit to be overhauled by the cruisers of both belligerents, 
their men-of-war are as free from molestation as they would 
be in time of profound peace. So absolute are the rights of 
a state over its public ships that some writers have sought 
to account for tliem by the statement that such vessels ar e 
floati ^ portions of the territory of the state to which f^hey 
Obviously this is a fiction ; but under the n:ame''Oi 
the principle of exterritoriality it has been made the basis of 
much elaborate reasoning, and has been very influential in 
the development of theories of immunity from territorial 
jurisdiction. We shall meet it again in connection with 
Other subjects. Here it is sufficient to say that the position 
accorded by International Law to ijublic vessels rests upon 
1 e,g. Hautefeuille, Droits des Nations Neutres^ I., 263-266. 



206 BIGHTS AND OBILIGATIONB 

considerations of convenience and utility and receives ample 
support from the practice of civilized states. There is no 
need to invent a fiction in order to account for it, when we 
remember that a public vessel is under the command of the 
government of the country to which she belongs, and that to 
allow any other authority to detain her upon the high seas 
would be to derogate from its sovereignty and interfere with 
the due performance of its orders. Moreover the fiction is 
mischievous as well as unnecessary. It proves a great deal 
too much; for if a ship of war were really a portion of the 
territory of the state which owns her, the health laws and 
port regulations of any other state could under no circum- 
stances be applied to her, whereas we shall see, when we 
come to consider the immunities of public vessels in foreign 
ports, ^ that in them the local regulations about such matters 
must be obeyed. 

With regard to merchant vessels on the high seas^ Inter- 
national Law lays down that each state exercises jurisdiction 
over its own, and possesses no authority over those of other 
nations, except that in time of war its cruisers may search 
them and capture any whose proceedings justify seizure 
under the laws which regulate the conduct of neutrals. 
Jurisdiction over the vessels involves jurisdiction over all 
persons and things on board, including foreigners whether 
seamen or passengers. And this power carries with it a 
corresponding responsibility. A state is bound to give 

for wrongful acts done on board its 
merchant vessels on the high seae against foreign^rst^^^^^ 
responsible for the acts of any such ship if it does whatnis. 
illegal by International Law, except in the case of Piracy 
which is justiciable by every state, and of those offences 
against neutrality which belligerents are permitted to deal 
with themselves. 

The question of a state’s exclusive jurisdiction over its 
merchant vessels was involved in the quarrel between Great 

i See § 129. 
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Britain and the United States at the beginning of the pres- 
ent century. It arose out of the claim of the former to take 
British seamen from American vessels on the high seas and 
impress them for the royal navy. The matter was compli- 
cated by a dispute concerning the doctrine of inalienable 
allegiance; for some of the seamen forcibly taken were nat- 
uralized American citizens, whom the British Government 
regarded as still possessed of their original nationality. The 
main point at issue, however, was whether one state had a 
right to execute its laws within the merchantmen of another 
engaged in navigating the open ocean. To this all other 
questions were subsidiary. Side issues arose, such as the 
pressing need of Great Britain for seamen, her right to call 
upon all her subjects for aid in the great struggle with Napo- 
leon, the provocative conduct of some American skippers 
who hovered outside British ports and made their vessels 
places of refuge for British deserters, the extent of the right 
of search, and the theory of the indelible character of citizen- 
ship; but the kernel of the controversy was the question of 
jurisdiction. Tliere can be no doubt that Great Britain was 
wrong. Her claim was in direct conflict with admitted 
principle.^ It led to the War of 1812 between the two kin- 
dred nations; but the Treaty of Ghent, which closed the 
struggle in 1814, was silent as to the matter in dispute. 
After the great European peace of 1815 Great Britain gave 
up the practice of impressing seamen for her navy, and thus 
incidentally removed all chance of a renewal of the conflict. 
In 1842 Mr. Webster declared in his correspondence with 
Lord Ashburton that the United States would not in future 
allow seamen to be impressed from American vessels. The 
claim of right has never been formally abandoned by the 
British Government ; but modern English writers regard it 
as indefensible, and it is not likely to be revived.,^ 

4 

1 Phillimore, Commentaries y Pt. III., Ch. rviii. 

* Wharton, International Law of the United States, § 331 ; Wheaton 
Histoi^y of the Law of Nations, Ft. IV., § 36. 
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§ 121 . 

Our third fundamental rule is that A STATE HAS Limitec 
J tTBiSDiCTiON OVER ITS SUBJECTS ABBOAD. This jurisdic- 
tion is personal, and it cannot as a rule be exer- 

A 3tRte has Juris- > i i . . -i. 

dictirm over its cised unless the subiects in question come within 

subjects abroad. . . , . 

the territorial or maritime jurisdiction of the 
state to which they belong. All civilized powers regard as 
punishable at home grave political offences against them- 
selves committed by their subjects wliile resident abroad ; 
and sometimes the more heinous crimes are looked upon in 
the same way, if they have not been already dealt with by 
the state in whose territory they took place and if the crimi- 
nals are not subject to extradition. Crimes committed by 
subjects on board foreign vessels are placed in the same cate- 
gory with crimes cojnmitted on foreign territory. The juris- 
diction claimed in these cases is a mixture of the personal 
and the tciTitorial. It is personal in that the authority to 
take notice of the act and regard it as a crime is derived 
from the personal tie of allegiance subsisting between tlie 
doer and the state ; it is territorial in that no arrest can be 
made or punishment inflicted until the offender has come 
within the state’s territory or on board one of its vessels. 
Instances of purely personal jurisdiction are to be found 
when a state authorizes the establishment of a magistracy 
in barbarous districts bordering on its possessions but neither 
owned nor protected by any civilized power. Magistrates so 
appointed have a personal jurisdiction over subjects of the 
state who may be in the district assigned to them, but they 
can have no jurisdiction over others, seeing that they can 
claim no territorial authority. They are simply sent out 
into the wilderness to see that their fellow-citizens behave 
with a reasonable amount of propriety. Their authority is 
an emanation from the personal jurisdiction of the state over 
all its subjects wherever they may be ; and it is capable of 
exercise in places outside the dominions or protectorates of 
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any civilized power, because no territorial jurisdiction exists 
there to override it. A good example of the assumption of 
such authority is to be found in the British Order in Couri' 
cil of Aug. 18, 1877, whereby Great Britain set up courts 
having authority over her subjects in a large nuniber of 
places and islands in the Western Pacific, ‘‘the same not 
being within Her Majesty’s dominions and not being within 
the jurisdiction of any civilized, power.” But foreigners 
were not to come under the jurisdiction thus assumed unless 
they filed in court a written consent obtained from the com- 
petent authorities of their own nation.^ 

§ 122 . 

We now come to the fourth and last of our fundamental 
rules. It is that A state has Jurisdtction over ale 
Pirates seieed by its Vessels. Piracy is ^ 
an offence against the whole body of civilized SzLi by 
states, not against any particular one of them. 

It is a crime by International Law Avliicli defines it,^ and 
provides that tlie ileatli -penalty may be inflicted upon tliose 
who are guilty of it. It is invariably connected with the 
sea, wliich is under no territorial jurisdiction, and it is justici- 
able by any state whose cruisers can capture those wlio are 
guilty of it. An act to l)e piratical must be An act of vio- 
lence adequate in degree ; but it need not necessarily be an 
act of depredation. Generally a pirate is merely a roblier of 
the vulgarest and crudest kind ; but there have been cases 
in wliicli acts done by unauthorized persons for political 
ends have been regarded as piratical, though the animus 
furandi was wanting and there was no thought of indiscrim- 
inate aggression upon vessels of all nations. A single act 
of violence will suffice, such, for instance, iis the successful 
revolt of the crew of a vessel against their officers. If they 

^ Hertslet, Treaties, XIV., 871-909. 

3 Wheaton, International Law (Dana’s ed.), 193, note 83. 
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take the ship out of the hands of the lawful authorities, they 
become pirates, though if their attempt fails and lawful 
authority is never superseded on board, they are guilty of 
mutiny and not piracy. Another mark of a piratical act is 
that it must be An act done ouUide the territorial jurisdiction 
of any civilized state. Piracy must always be connected with 
the sea, but it may be committed by descent from the sea as 
well as actually upon it. Landing on an unappropriated 
island and robbing civilized people who had been cast ashore 
there, or were engaged in trade or missionary work among 
the natives, would be piracy if done by the crew of an un- 
authorized sea-rover. Hall seems to hold that a descent 
from the sea on the coast of a civilized state to rob and 
destroy without any national authorization w^ould be ac- 
counted a piratical act ; ^ but surely the fact that the crime 
was committed within territorial jurisdiction would make 
the perpetrators amenable to the law of the state, not to the 
provisions of the international code. The last mark of a 
piratical act is that it must bo .An act the perpetrators of 
which are destitute of authorization from any recof/nized polit- 
ical commimity. Acts which wlien done under national 
authorization are lawful hostilities, are piracy when done 
without su(di authorization ; and tlie presence of two or 
more incompatible authorizations is deemed to have the 
same effexvt as the absence of any. Thus if in time of war 
a vessel obtains a commisvsion from each belligerent a\id 
depredates impartiall}^ upon the commerce of both, she is a 
pirate. But a cruiser which, liaving a lawful commission, 
goes beyond its terms and makes captures not authorized bj 
the laws of war, is no pirate ; for she has not thrown oh 
national authority, and the state which owns her is responsi- 
ble for her misdeeds. A commission from a comm\mity 
which has received Recognition of Belligerency but not 
Recognition of Independence is sufficient authorization for 
such acts of violence as are allowed to belligerent cruisers. 

^ International Law^ § 81. 
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But if the community fails in its struggle and ceases to 
exist as a separate political unit, its commissions are no 
longer valid and acts done under cover of them become 
piratical because they are unauthorized. These points were 
well illustrated by the career of the Confederate cruiser 
Shenandoah at the close of the great American civil war. 
She was in the Antarctic seas when Richmond fell and the 
Confederacy came to an end in the spring of 1865. Through 
the summer she continued to make depredations on Ameri- 
can vessels around Cape Horn. But when her captain gave 
up his ship to the port authorities at Liverpool in November, 
he asserted that he was ignorant of the extinction of his 
government till Aug. 2, and that as soon as he obtained the 
news he desisted from further hostilities. Tlie British Gov- 
ernment believed his story and allowed him and liis crew to go 
free, while tlie vessel was given up to the United States.^ 
There was some doubt at the time with regard to the facts, 
but none as to the law. Had it been clear tJiat captures were 
made with full knowledge of tlie downfall of the Confed- 
eracy, the Shenandoah would certainly have been a pirate. 

It has been argued that even though a revolted political 
community has not obtained Recognition of Belligerency, its 
commissions must be held to protect those \vho act under 
them at sea from the charge of being pirates.^ But tlie case 
of the IIuaHcar seems to point to the opposite conclusion. 
In 1877 tliis vessel, whose after career was to be so check- 
ered and glorious, revolted from the government of Peru, 
and while on a short voyage stopped two British vessels on 
the high seas and took coals from one and Peruvian oflicials 
from the other. There was no political organization at her 
back, no provisional government to give her a commission ; 
no province was in insurrection ; no other ship even took up 
her cause. She was solitary in her movement ; and the 
Peruvian Government disclaimed responsibility for her acts. 
Under such circumstances Recognition of Belligerency was 

1 British State Papers, British Case presented to the Geneva Arbitrators^ 
166-160. ^ Hall, International LaWj § 81. 
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out of the question ; and the Huasear could only be regarded 
as an unauthorized rover of the seas. The English admiral 
on the Pacific station declared that she was a pirate, at least 
as far as British subjects and property were concerned. He 
endeavored to capture her, but failed ; and the vessel sur- 
rendered to a Peruvian squadron. The British Government 
approved the conduct of Admiral de Horsey in the face of a 
remonstrance from Peru and a debate raised by the opposi- 
tion in the House of Commons.^ They were asked whether 
they would have hanged the officers and crew of the HuaBcar 
if they had caught them. The answer is that they would 
have done nothing of the kind. But a refusal to inflict the 
full penalty for an offence does not prove tliat it has not 
been committed. Technically the Ilmucar was a pirate.'^ 
Practically she diffei-ed toto coelo from the ordinary robber of 
the seas. Had she been captured, her crew would have 
been tried and in all probability found guilty, and then have 
been dismissed with a merely nominal punishment. Techni- 
cal guilt and grave moral delinqiumcy are not always con- 
joined, even in the administration of ordinary Criminal Law ; 
and there is no cause for wonderment or liostile criticism if 
in International Law tliere is sometimes witnessed a vsimilar 
divorce of two tilings wliich are ordinarily most closely con- 
nected. Piracy is committed when the three marks we 
have described co-exist. An act to be piratical must be 
an act of adequate violence, it must be committed outside 
the jurisdiclion of a civilized state, and it must possess no 
national authorization. 

1 Britisli State I’apers, Peru, No. 1 {1887); Hansard, Sd Series, Vol. 
CCXXXVL, 787-802. 

- It would have heeii possible to justify the proceedings against the Huas^ 
car without raising the question of j^iracy. Such a vessel might be prevented 
by force from interference with the trade of third parties, and yet he free 
from attack as long as she did not molest them, whereas an ordinary pirate 
would be attacked by any cruiser who felt herself strong enough to make 
the capture, (See the author’s jiaper in the Journal of the lioyal United 
Service Institution for January, 1897.) 
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§ 123 . 


We must now distinguish between Piracy Jure gentium 
which has just been described, and offences wliich are 
designated as Piracy by Municipal Law and ])y 1)0’ 

Municij)al Law only. Each slate by virtue of tbV lu J oV'^iVatlons 
its independence can regulate its criminal code Municii.af Law. 
ill the way which seems best to it; and if it chooses in the 
exercise of its discretion to regard certain offeiiccis as Piracy 
which are not so regarded by International Law, it is acding 
within its rights. Such laws bind the tribunals of the state 
which makes them and have coercive forc;e Avithin its juris- 
diction, but no furtlicr. 1^1 ven if the laws of other countries 


oontain similar ])rovisions, each hiw ciui take effect only 
within the sphere of tlic authority which sets it. Without 
s})ecial agreement among states, none can arrest oi* punish 
subjects of tlu; others for offences committed outside its own 
jurisdiction, even thougli tliey are regarded as offences liy 
the law of tlie state to which tlic offender liel on gs. This is 


so (ilear tliat no attem]>t lias bc.en made to assuirn^ a kind of 
international jurisdiction ovm* aids declanal to lie ])iracy by 
Munidpal Law, except in tlie om* case of the slave trade. 
In her zeal for its su|>[)ressiou (Ireat Britain instructed her 
cruisers to stop vessels of all nations sns|)ected of being 
engaged in it. In 1841, tlie United States com[)lained of 
the molestation of American merchantmen; and Lord Pal- 


merston and laird Aberdeen, wlio were Foreign Sec'reiaries 
successively in tlie latter lialf of 1841, disclaimed any Ilig^ht 
of Search in time of pcaiaa but insisted upon a Bight of 
Visit in order to discover whethcj* tlie vessel jn etending 
to be American and lioisling the American tlag* be ho7i(i fide 
American.’' They admitted that in such cases the vessel 


must be allowed to proceed, even if she was a slaver, but 
argued that, should she turn out to be a sliip of some country 
with which Great Britain had a treaty providing for mutual 
search and capture, she could be proceeded against accord- 
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ing to its stipulations. Mr. Webster in reply pointed out 
that there was no distinction recognized by the writers on 
International Law between a Right of Visit and a Right of 
Search. He argued that a right to inquire into the real 
nationality of the vessel visited must, if it were to be effec- 
tive, include a right to examine her, detain her and overhaul 
her papers. This was what was usually understood by the 
Right of Search, which was a purely belligerent right and 
could not be exercised in time of peace. If the claim put 
forward did not include search, it amounted to no more than 
a right of approach and inquiry, which was admitted as an 
incident of the free use of the ocean, with the proviso that 
the ship thus dealt with was not bound to lie by and await 
the approach. The Treaty of Washington of 1842 put an 
end for a time to the controversy. It provided that each 
country should maintain a naval force on the coast of Africa 
“ to enforce separately and respectively, the laws, rights, and 
obligations of each of the two countries for the suppression 
of the slave trade.” ^ But in 1858 the question cropped uj) 
again owing to tlie examination of some American ships by 
British vessels off the island of Cuba. Tlie United States 
Government at once made complaints; and Lord Malmes- 
bury, who was then Foreign Secretary of Great Britain, 
abandoned tlie claim on the advice of the law officers of the 
croAvn.^ This incident may be held to have put beyond 
possibility of doubt the doctrine that, agreement apart, 
there is no Right of Search in time of peace, even for such 
an excellent purpose as the putting down of the slave 
trade. 

§124. 

The suggestion of the United States made in 1823 that 
tlie slave trade should be declared Piracy jure gentium by 

^ Treaties of the United States, p. 436. 

2 liaVleck, International Law (Baker’s ed.), II., 268~282 ; Wharton, 
International Law of the United States, § 327. 
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the consent of the civilized world was never carried into 
effect. The only practical course, therefore, for those states 
who desired to put down the traffic was to Th« siav© Trade 
adopt the British policy of enterincf into treaty law 

^ Attempts to put it 

engagements with other powers for the conces- down by treaty, 
sion of a mutual Right of Search, so that cruisers of one party 
might have the right to stop, exjimine, and if necessary seize 
and bring in for trial, merchantmen of the other suspected of 
being slavers. But considerations of the sanctity of the flag 
as the emblem of the national sovereignty, and a feeling that 
the Right of Search was in its nature odious and should be 
kept witliin tlie strictest limits, often prevailed over the inter- 
ests of humanity *, and Great Britain had great difficulty in 
securing the general recognition of her views. The two 
powers most hard to satisfy were tlie United States and 
France. The former would not concede the point of mutual 
search till 1862, and her treaty of that year with Great 
Britain coiilined it within narrow geographical limits.^ The 
latter denounced in 1845 her Conventions of 1831 and 1883 
on the ground that they allowed search, and would consent 
to nothing more than the maintenance of a s(]ua(lron on the 
coast of Africa to co-operate with British criiisers for the 
purpose of suppressing the trade. The result was that 
the traftic in slaves flourished under the protection of the 
French flag, Arab dhows could easily obtain from a French 
Consul a license which conferred upon them a French 
nationality. Tiiey were then safe from capture even if their 
decks were crowded with slaves. The utmost a British 
officer could do, and this rather on sufferance than by right, 
was to send a boat and demand to have the sliip’s papers 
shown over the side of the vessel. If they appeared to be 
in proper form, he was obliged to let her pass unmolested, 
because the flag she flew protected her from search and 
seizure. The abolition of slavery in the various American 
Republics, and in Cuba, has put an end to the West African 
1 Treaties of the United States^ p. 455. 
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slave trade ; but the traffic still flourishes on the east coast 
of Africa, though it is beginning to feel the effect of the 
vigorous measures taken in late years to suppress it. The 
last and most far-reaching of these is the great International 
Convention of 1890, which was the Final Act of a Confer- 
ence of representatives of all civilized powers called by Bel- 
gium at the suggestion of Great Britain. ^ Difficulties arose 
with regard to its ratification. The French legislature de- 
murred owing to the modified Right of Search granted by 
it, and the Senate of the United States took the ground that 
it did not wisli America to be mixed up in European and 
African arrangejnents. But the various objections have 
been overcome or reserved for future settlement. France 
ratiii(id in January, 1892, on tlie understanding that the 
maritime measures were subject to ulterior modification ; 
and the Senate of the United States sanctioned tlie agree- 
ment in February of the same year, appending to its formal 
ratification a declaration that it did not theixdiy express 
approval of tlie protectorates and other territorial arrange- 
ments referred to in the clauses. By the middle of 1892 the 
Convention had received the foxunal assent of the civilized 
world. 2 

This important international agreement attacks the evil 
on land as well as at sea, and thus marks a new epoch in 
the history of the attempts to destroy the slave trade. It 
is a most elaborate document, divided into chapters and sec- 
tions, and a large part of it would have been impossible had 
not the interior of Africa been opened to the influence, and 
in some degree to the dominion, of civilized powers. We 
can give but a very brief outline of its provisions. It stipu- 
lates for measures of repression to be carried out by each of 
the siguatory powers, in the African territory over which it 
possesses either sovereignty or a protectorate. Stations and 
fortified ports are to be established from time to time as the 

^ Britisfi State Papers, Africa^ No. 7 {1890}. 

- Ihid.^ Treaty Series, No. 7 (1892}. 
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country is opened up, and armed cruisers are to be placed 
on inland lakes and navigable waters. The importation and 
sale of firearms and ammunition is to be put under stringent 
restrictions in a zone extending over the greater part of the 
continent and including the islands within a hundred miles 
of the coast. Within this zone the traffic in intoxicating 
liquors is to be prohibited or severely restricted. Such of 
the signatory powers as allow domestic slavery are to pro- 
hibit the importation into their territories of Afi'ican slaves. 
A great International Information Office is to be estaldished 
at Zanzibar, with branches at other Afric*an ports : and in 
it are to be concentrated documents of all kinds with regard 
to the progress of tlie work of exterminating the slave trade 
under the Convention, while by means of it a constant inter- 
change of information is to take place between the powers 
concerned. With regard to measures of repression con- 
nected with the sea, a great Maritime Zone is created, cov- 
ering the western j)art of the Indian Ocean from Madagascar 
to the coasts of lleloochistan. Witliin this zone a yery 
limited Kiglit of Search is granted to one another by the 
signatory powers. Vessels suspected of being engaged in 
the traffic are to be lianded over to a court of their own 
country for trial ; and in case of condemnation the slaves 
are to be set at liberty and the captain and crew ]>uuished 
according to their offence. Native vessels are not to receive 
authorizations to carry the flag of one of the contracting 
parties for more than a year at a time, and their owners must 
be subjects of the power whose flag they apply to carry, and 
enjoy a good character, especially as regards tlic slave trade. 
The authorization is to be forfeited at once if acts or at- 
tempted acts of slave trading are brought home to the cap- 
tain or owner. Lists of the crew and of negro passengers 
are to be delivered at the port of departure by the captain 
of the vessel to the authority of the power whose flag it car- 
ries, and the authority is to question both seamen and pas- 
sengers as to the voluntary nature of their engagement. 
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These lists are to be checked at the port of destination and 
at all ports of call. Certified copies of all authorizations and 
notices of the withdrawal of authorizations are to be sent 
to the International Information Office at Zanzibar. Slaves 
detained on board a native vessel against their will can 
claim their liberty, and any slave taking refuge on board a 
vessel bearing the flag of one of the signatory powers is to 
be set free. 

There can be no doubt that these provisions are calculated 
to strike a harder blow at the African slave trade than any 
it has hitherto received. Many of them must be regarded 
for the present and for some time to come more as counsels 
of perfection tlian as imperative commands. No j)ower can 
patrol tlie whole of such immense and largely unexplored 
regions as have lately been appropriated in Africa by various 
states. But trade, and with it geographical knowledge and 
power of control, is advancing with great rapidity, and we 
may fairly demand that serious efforts to put down the cap- 
ture of slaves in the interior will follow in its wake. It 
would be too great a strain upon credulity to be expected to 
believe in the sincerity of one or two of the contracting 
parties. As long as a demand for slaves exists in Turkey, 
Turkish officials will connive at its supply in spite of the 
treaty engagements of their country. The difficulty of erad- 
icating domestic slavery from Oriental society is enormous, 
and till the task has been completed the slavai trade will not 
entirely cease. Another barrier to success is found in the 
hysterical sentiment wliich deems the national flag dishon- 
ored shoidd search be made beneath it by agents of another 
power, even though in consequence of their abstention it 
is used to cover the foulest of human wrongs. Probably 
the railway will be a more potent agent in the eradication of 
the evil than any international agreement. It will develop 
legitimate trade ; and when the Arab slave hunters find that 
far more x^rofit is to be made from it than from kidnapping 
their fellow-creatures, they will leave their cruel pursuit for 
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other and more legitimate avocations. But the possibility of 
the gradual extinction of the slave trade in the future does 
not absolve civilized states from the duty of abating it in 
the present. They are morally bound to use all the means 
in their power for the diminution of so great a curse ; and 
it ia to be hoped that the j)ressure of enlightened opinion 
will keep every government to the strenuous performance of 
the duties it has undertaken by signing the great anti-slavery 
Convention. 

§125. 

We have now gone through the general and admitted 
rules as to a state’s jurisdiction, with the exception of those 
which concern the |)Owers exercised by bellig- The claiTii to 

. i 1 • T ♦ I 1 i i* • T Jiirl.sdiotion over 

erents over neutral individuals to restrain and foreipnerH for 
punish violations of the rules laid down by tlie till 
law of neutrality. These will be best discussed wlien we 
come to that portion of our subject. But before we jiass on 
to the exceptions to ordinary jurisdictional riglits, wo must 
consider a class of cases in wliich jurisdiction is soinotimes 
assumed by states, though it is to say tlic least very doubt- 
ful whether they are justified in doing so, dliere are pro- 
visions in the laws of many countries vdicreby certain crimes 
committed by foreigners within foreign jurisdiction are made 
justiciable in tlieir courts. Thus Finance, Germany and 
Austria punish foreigners who have committed aliroad crimes 
against the safety of the Frencli, Gemian or Austrian state; 
and some powers, such as Russia and Italy, go further .‘ind 
punish offences against their individual subjects, sucii as 
murder, arson, and forgery, though committed in a foreign 
country by persons of foreign nationality A Of course the 
offenders cannot be tried and |)nnishcd unless they come 
within the territory of the aggrieved state. But we may 

I T^^or the law of most civilized nations on this subject, see the Report of 
the American Department of State on Extraterritorial Crime and the Cutting 
Case, pp. 38-53, 
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well sliare the doubts of Wheaton,^ Hall,^ Westlake,® and 
other authorities as to the existence of any right of jurisdic- 
tion in such cases. A state has authority over foreigners 
within its territory, not over foreigners abroad. An attempt 
to punish an alien mthin the territory for an offence com- 
mitted before he came to it is an attemx^t to exercise juris- 
diction over acts done in another state, and is thus contrary 
to the very j)rinciple of territorial jurisdiction on which it 
is nominally based. In similar cases a state can punish its 
own citizens ; but its right to do so is based u])on the i)er- 
sonal claim it lias to their allegiance wherever they may be. 
There is no x')ersonal tic in tlie case of aliens ; and it may 
justly 1)6 contended that any aticm])t to exercise over them 
such jurisdiction as we are considering would give good 
ground for remonstrance from the state of which they were 
subjects. If the offences in question jire grave crimes, the 
perpetrators may bo surrenrlered by extradition to the 
authorities of tlie country where the wu'ong was done. If 
they are small matters, tlicre is no need to notice them. It 
is true that most stales refuse to extradite jjolitical offenders ; 
but di])louiatic. comj/laint will usually secui‘e the exercise on 
the ])art of a government of wattdif illness to ])revent its soil 
being made the scene of consx)iracies against tlie jiolitical 
institutions of otlnu’ countries. 1 ji any case an occasional 
failure of justice is preferalde to |)utting tlie subjects of 
every state at the mercy of the law and administration of 
its neighljors. This view lias hem |>j-essed and acted uj^on 
in several recent cases, notably in the coJitroversy ])etween 
the United States and Mexico with regard to Mr. Chitting, 
who was arrested and iinjrrisoned in Mexico in 1880 for an 
alleged offence committed in Texas against a Mexican citi- 
zen. The Government of Washington demanded his release, 
whieli was granted after some delay. From the vigorous 
action taken b}' the American authorities on this occasion, 

^ International Law, § 113. International Law, § 02. 

^ Annnaire de V Insiitut de Droit International for 1880^ pp. 50 et seq. 
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it is evident that the United States is deeply committed to 
the view we have ventured to enunciate.^ 

§ 126 . 

It will be remembered that, when we claimed for a state 
jurisdiction over all persons and all things witliin its terri- 
tory, we stated that there were a few exceptions. We will 
now proceed to enumerate them. First among tliose w^ho 
when in a foreign country are not subject to ordinary rules 
come 

Foreign sovereigns and their suites. 

When the head of a state is visiting a foreign country or 
travelling througli it iji his official (“.apacity, he and his effects 
are exempt entirely from the local jurisdiction. Kveeptions to or- 
He cannot be j)roceedcd against civilly or (uami- 
nally and his immuiiities in this respect are ami their 
shared by his attendants. If lie cons[)ires 
against tlie state, or peaMuits his suite to do any acts against 
its safety, or luu-bors criminals and refugees in tlie resi- 
dence assigned to liim, lie may be sent out of tlii^ territory, 
but he cannot be tried and {mnished within it. He may not, 
however, exercise any jurisdiction of his own within tlie 
state he is visiting. If any serious and urgent cases arise 
among his r(?tinne, tliey must be sent liome for trial. All 
immunities vanisli, siiould a sovereign travad incognito as 
a private jierson; but lie can at any time regain tlunii liy 
appearing in his official character. If the same person is 
both ruler and ruled, as the present Dulce of Albany is 
sovereign in Saxe-( ’olmrg-dotha and subject in l/ngland, 
he would not be allowed to escape from any obligations that 
might accrue to him while resident in tlie (auintry in which 
he was subject by pleading that he was soveiau'gn in another 
country, 

1 Report of the Department of State on ExtraterTitorial Crime and the 
Cutting Case, 1887. 
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§ 127 . 

Next in our list of those who are free from local jurisdic' 

‘ tion come 

Diplomatic agents of foreign states. 

When an accredited representative of a foreign power is 
residing in the country to which he is sent, or travelling 
Exceptions to or- througli it or any other friendly country on liis 

clinary rules about ^ - *. ii* i 

jurtsdictioii. ( 2 ) way to or irom his post, he and his enects are 
Of foreign states, m the main free from the local jurisdiction. 
The members of his official suite have similar immunities ; 
and the inviolability attached to the jierson of the ambassa- 
dor is held to extend itself to his wife and children, and to 
c those memliers of his liouseliold wlio, though not possessed 
of the diplomatic character, are necessary for his convenience 
and comfort. We shall discuss the (piestion of diplomatic 
immunity at some length when we come to deal with the 
8ul)ject of Legation and Negotiation; l>ut we allude to it 
here in order to sliow that the privileges accorded to ambas- 
sadors are exceptions to the ordinary rules concerning state 
authority, 

§ 128 . 

Among those whose privileged position entitles them to 
exemption from the jurisdiction of a friendly power when 
they come within its territory, we must give a prominent 
place to 

The public armed forces of foreign states. 

We will first consider the case of land forces and then 
discuss the extent of the immunities of sea forces. It is^ 
F.xeeption^ to or neccssary to separate the two because the rules I 
with regard to them differ. The universallyj 
of recogniz^ed rule of modern times is that a state 

must obtain express permission before its troops 
can pass tlirough the territory of another state, though the 
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contrary opinion was held strongly by Grotius ^ and his views 
continued to influence publicists till quite recently. Permis- 
sion may be given as a permanent privilege by treaty for 
such a purpose as sending relief to garrisons, or as a special, 
favor for the special occasion on which it is asked. The 
agreement for passage generally contains provisions for the 
maintenance of order in the force by its own offic^ers, and 
makes them, and the state in whose service they are, respon- 
sible for the good beliavior of the soldiers towards the in- 
habitants. In the absence of special agrcemeiU. the troops 
would not be amenable to the local law, but would be under 
the jurisdiction and control of their own commanders. 

With regard to ships of war, no special permission is 
required before they can enter the ports of a friendly state. 
Freedom of entry is assumed unless the local sovereigni 
makes an express declaration to the contrary, which he can/ 
do on assigning good reasons. But in case of Avar he must 
treat both belligerents alike, and not admit the vessels of 
one Avhile excluding tliose of the other. Exclusion is, 
however, very rare. The tacit j)ermi8sion to enter implied 
by the absence of any attempt to pre\"ent entry is freely 
accorded, and is now held to carry Avitli it a more or less 
complete exemption from the authority of the local sover- 
eign. The accepted principle of modern times is that juris- 
diction is wai\^ed when entry is alloAved. But it must be 
admitted that this broad doctrine is of recent groAvth. In 
1794 Attorney-General Bradford gave an opinion in the case 
of a British sloop of w^ar, out of which six American citizens 
were taken by the local authorities while she Avas lying in 
the harbor of Newport, Rhode Island. On the case being 
referred to him by the Government of Washington, he replied 
that the laws of nations iuA^est the commander of a foreign 
ship of war with no exemption from the jurisdiction of the 
country into which he comes. A similar opinion was 

^ Dq Jure Belli ac Pads, IT., II., xiii. 

® (pinions of Attorneys- General of the United State Sy I., 47. 
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given in 1799 by Attorney-General Lee in the case of the 
British packet Chesterfield^ as to which he declared, It is 
lawful to serve civil or criminal process upon a person on 
.board a British ship of war lying in the harbor of New 
York,”^ and argued that due respect to the coiintrj^ visited 
involved obedience to such process. These views were by 
no means conlijied to American lawyers. They seem to have 
been held by authorities of the highest repute in Englaiid. 
Thus in 1820 Lord Stowell was asked l)y the British Gov- 
ernment for an opiiiir)n iTpon the case of John Brown, a 
British subject who, ]iavi7ig esca])ed from a ]>rison into 
which he had l)een thrown by the Spaniards for aiding tlieir 
revolted American colonies, took refuge on the British war- 
ship Ti/ne^ ^ 3 ^hig in the harbor of Lallao, and claimed the 
protection of the Hag. In his rej)ly the great English jurist 
hot only declared tliat the captain of the British vessel had 
no riglit to protect Brown, but added am led to think 
that tlie ^Spalliards won hi Jiot lia ve l >een chai’goable with 
illegal violence, if they liad tliought proper to employ force 
in taking this person out of the vessel.” 

Such doeti’ines as tliese wovdd reduce the immunities of 
a pul)lic vessel almost to vanishing point. They would 
never ])robably liave Ix'en acquiesced in on the continent 
of Eurojie, and even wliile they were being uttered in Eng- 
land and America a strong counter-current of o])inion made 
itself manifest in (juarters entitled to the utmost I’cspect. 
Tluis in 1810 Chief Justice Marshall, in delivering the judg- 
ment of tlie Supreme Court of the United States in tlie 
famous case of the Exchange.^ took occasion to discuss the 
whole subject of the exemption of public ships in foreign 
ports from the local jurisdiction. He placed permission to 
enter upon the ground of implied license, and, after point- 
ing out that a ship of war could not do lier duty to her 

^ Opinions of Attorneys-- General of the United States^ I., 91. 

2 Halltjck, International Law (Baker’s ed.), I., 188. 

® Cranch, Iteports of the U.S. Supreme Court, VII,, 116. 
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sovereign if she were subject to the interference of another 
authority, he went on to say, ‘"The implied license, there- 
fore, under which such a vessel enters a friendly port may 
reasonably be construed, and it s(>ems to tlie court should 
be construed, as containing an exemption from the jurisdic- 
tion of the sovereign within wdiose territory she claims the 
rites of hosjutality. ” On this great judgment the doctrine 
now most widely held botJi in America and in Great II ri tain 
is based. In 1855 during the Crimean War the British 
ctuiser President captured a Itiissian vessel called the Sitka 
and brouglit her into tlic liarbor of San Francisco with a 
prize-crew on board. The local courts issinal a writ of 
Habeas Corpus to try the validity of tlie detention of two 
of the p]*isojiers. Process was served, but the commander 
of the Sitka immediately departed without obeying it. The 
opinion of Attorney-Gcjieral ('Pushing wais taken upon the 
case, lie comincnded the ca|)tain for dej)arting and thus 
avoiding unjn'oiitable controversy, and took occasion to SJiy 
that the courts of tlie United Stat(?s laid “ a.do];>ted unequiv- 
ocally tlie doctrine that a publics ship of war of a foreign 
sovereign at peace with the United States, coming into our 
ports and demeaning herself in a friendly manner, is exempt 
from the jurisdiction of the country.” ^ ddiis view is shared 
by British and Ainerican wu'iters of re]>ute and by almost all 
the international jurists of Gontinental Furo})e. Indeed it 
may lie said to have been adopted 1)y the publicists of the 
civilized world. Ortolan, the oidy one among tluMn who 
by reason of Ids career as a naval ollicu^r is able to speak 
from practical experience, is most empluitic in his assertion 
of immuidty.^ This consensus of opinion outweighs en- 
tii'ely the views of a few great English lawyers and one or 
two continental jurists who still cling to th(^ ancient doc- 
trine ; and recent practice is in entire accord witli it. Ships 
of war everywhere claim and everywhere receive exemption 

^ Opinions of Attorney s-General of the United States^ VII., 122. 

^ Diplomatie de la Mer^ Livre II., Ch. X. 

Q 
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from the local jurisdiction. If International Law is to be 
deduced from practice, the controversy on this point is at 
an end. 


§ 129 , 


But though exemption is the general rule, we shall find 
on an examination of the usages of states that it is not abso- 


Exemption of pub- 
lic vessels of one 
state iu terrl- 


lute and complete. Being based upon conven- 
ience it is limited by convenience ; and extreme 


torial waters of an- 
other Jiot absolute 
and ooinploto. 


inconvenience would obviously result if ships 
of war in foreign ports were at liberty to dis- 


regard ordinary harbor regulations and sanitary precautions. 


The local authorities can enforce all reasonable health and 


port regulations ; and, if the visiting vessel is a belligerent, 
they may com})el it to observe neutrality regulations, and 
may detain and try any prizes it has brought into the port, 
should there be good reason to believe that the captures 
were made in violation of their neutrality. It is further 
clear that a state may prevent the cruisers of another state 
from enforcing tlieir revenue laws in its waters. These ex- 
ceptions to the ordinary rule are amply sufficient to demon- 
strate the falsity of the theory that a ship of war is for all 
legal purposes a floating portion of the territory of the state 
to which she belongs. If she were anything of the kind, 
she could in no way be made amenable to the local juris- 
diction. 


§ 130 . 


The immunities granted to public vessels while lying in 
the territorial waters of friendly states ought not to be 
Thecnscofpoiiti- abusccl. A sliip of war is a floating fortress 
am^fnt'itive cliargcd witli the duty of protecting the inter- 

ests of her country wherever she may be sent. 
To turn her into an asylum for fugitive criminals is a gross 
perversion of the purpose for which she was commissioned 
by her own sovereign, as well as a gross insult to the sover- 
eign in whose waters she is staying. Any captain proved 
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to be guilty of it ought to be dismissed from the service 
without ceremony. Even when a criminal has succeeded in 
taking refuge on board without the connivance of the com- 
mander, he should, if possible, be given up on demand 
unless his offence be political. But the demand should be 
made diplomatically, not to the captain, who has no author- 
ity to hold an extradition court on board his vessel and 
decide wliether the alleged offender should be surrendered 
or not. Still less should any attempt be made by the local 
authorities to arrest the fugitive on board the foreign vessel 
of war. They have no power to enforce their law under its 
flag, and a commander Avho in such a case repelled force by 
force would be acting within his duty. The best course to 
take when a fugitive criminal is found on board, is to expel 
him at once. He can be turned out of the vessel into which 
he entered witliout right, though the captain cannot suffer 
him to be arrested while on board or entertain any demand 
for his surrender; and when he has been set on shore, the 
local authorities can deal with him. Political offenders are 
held to differ from ordinary criminals, and tlie great pre- 
ponderance of modern opinion and practice is in favor of 
their reception. But even in their case the commanders of 
public vessels are bound to refrain from offering asylum and 
aiding escape. If a political refugee in danger of losing life 
or liberty is able to reach a foreign man-of-war lying in tlie 
waters of the country whose authorities are seeking to secure 
him, he may he allowed to come on hoard, and must be pro- 
tected against arrest. This is the rule of Great Britain and 
America, and most civilized states concur in it. It applies 
also to the case of a pjolitical offender wlio escapes to some 
other country, and, having come on board in its waters, is 
taken by the vessel into a port of the country in Avhich his 
offence ivas committed. But it should be noted that mer- 
chant A^essels can offer no asylum to offenders of any kind. 
However unjust the local law may be, however tyranni- 
cal the government, however laudable resistance to its aU' 
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thority, no safe place of refuge can be found on board a 
foreign mercbaiitman in its ports. The local law applies to 
them; tliey are under the local jurisdiction; and the local 
authorities may enter them and arrest any of their subjects 
they n^ay find there. But in November, 189B, when the 
Co^ta Rica^ an American mail steamer, was fired upon at 
Amapala, Honduras, because her captain refused to deliver 
up General Bonilla, a political refugee who was a passenger 
on board, the United States protested against the act as 
wanton and illegal, and demanded an aj)ology. The Govern- 
ment of Honduras promptly disavowed tlie conduct of its offi- 
cers and expressed sincere regret at the occurrence,^ This 
case tends to show that, in the opinion of at least one of the 
great powers of the world, a private vessel may not be fired 
upon under the circumstances indicated, tliough she may be 
searched and must submit to liave the refugee taken out of her. 
The case of fugitive slaves has raised a considerable 
amount of difficulty, especially in Great Britain. There 
can be no doubt tliat during the prevalence of tliat older 
view of the law which reduced to very small proportions the 
immunities of public vessels in foreign waters, slaves who 
escaped to British vessels lying in the |)orts of countries 
where slavery was legal wei*e given up to tlie local autlior- 
ities.^ But the growth of opinion in favor of the modern 
doctrine of exemp>tion except for a few well-defined purposes 
coincided witli the deepening of the feeling against slavery; 
and a great outcry arose in England Avhen in 1875 it was 
discovered that the British Admiralty had issued a circular 
directing captains of the Queen’s ships to surrender fugitive 
slaves who came on board their vessels in the territorial 
waters of states wdiich authorize slavery. The Government 
appointed a Commission to investigate the subject; and, after 
receiving its report, withdrew the first circular and published 
a second, which directed naval officers in the circumstances 

^ Statemeyit issued hy the Department of State, Kov. 12, 1893, 

^ Beport of the British Fugitive Slave Commission, 1875, 
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just described not to receive a slave on board unless his life 
was in manifest danger, and not to keep him on board after 
the danger was passed, but to entertain no demand for his 
surrender nor enter into any examination as to his status,^ 
This placed the larg(ir part of the burden of responsibility 
on the captains who had to deal with the cases; but it made 
clear the adhesion of Great Britain to the doctrine of the 
immunity of tlie j^mblic vessel from local iiuthority, which had 
been strenuously maintained by tlic international lawyers 
who were members of the Commission and as strenuously 
denied by their colleagues. Tliough a state is forbidden, 
except in the eases we have emimcrated, to execute its laws 
on board foreign iiien-of-war lying in its harbors, it is not 
left wu*tl]out remedies if it deems itself aggrieved l)y tlio 
proceedings of such vessels. It can demand tlie extradition 
of the fugitives, it can com|)lain diplomatically, it can order 
the offending vessel to quit its waters, and it can refuse to 
receive into its |)orts in future any public vessels of the 
same nat ion al i ty . 

The immunities of wliiidi we liave been speaking do not 
follow the members of the slap’s comjjany when tlioy land. 
In their slii]) and in its boats, wliicb are appurtenant to it 
aiul share its privih'ges, they arc exempt from the local 
jurisdiction ; but tljo moment they set foot on shore they 
come under tlie authority of the state, and may be arrested 
and tried like other foreigners if they commit crimes or 
create disturbances. 

§ rji. 

The remaining exception from O] dinary rules with regard 

to territorial jinisdiction occurs in the case of 

' * ' 

Subjects of Western states resident in Eastern countries. 

It rests on special agreement, and not, like tliose we have 
been considering liithetto, on the common law of nations. 

1 British Fugitive Slave Circular of Dec. o, 187 5 y § 93 C, 
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It is insisted upon owing to the defective clraractet of 
Oriental administration of justice and the dependent posi- 
tion assigned to Christians by tlie sacred code of 
Islam. In consequence of these considerations 
the Cliristian states have obtained by treaty ex- 
in Eastern eoun- emptioii trom the local jurisdiction tor their sub- 
jects resident in Turkey, the Barbary States, 
China, Japan, Siam, and other parts of the East still remain- 
ing under native rule. By Conventions with these powers 
authority over Europeans and Americans resident within 
their territories is given to Consular Courts.^ Thus Con- 
suls, who among the Western nations are merely commer- 
cial agents, exercise in Oriental states important judicial 
functions, and possess large immunities conferred on them 
for the protection of their countrymen. Their jurisdiction 
is both civil and criminal. The manner of its exercise 
depends on the law of the country to whicli each Consul 
belongs and on treaty stipulations between that country and 
others. Generally subjects of the local sovereign who may 
commit any crime against subjects of a foreign state resident 
in their country are dealt with by the local tribunals ; but 
subjects of a foreign state w’ho ma}^ be cliarged with crim- 
inal offences against natives are tried in the Consular Courts 
of their own nation. In cases which arise between subjects 
of different foreign nationalities the aggrieved person can, 
in the absence of special treaty regulations, seek redress in 
the Consular Court of the country whose subject has done 
the wrong ; and if two subjects of the same foreign nation 
stand to one another in the relation of accuser and accused, 
the case is tried in the court to whose authorLty both of 
them are subject. In civil matters questions wliich arise 
between a foreigner and a native are generally settled by 
a tribunal in which agents of both the foreign and the native 
state have a voice. When two or more foreigners of the 
same nationality are the parties to the suit it is tried in their 
own Consular Court; and when the dispute is one between 

1 Japan has made such progress in civilization that the Western powers 
have recently abolished their Consular Courts in her territory and left their 
subjects to local jurisdiction. Great Britain led the way, and others followed. 
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foreigners of different nations it goes to the Consular Court 
of the defendant's country. As a rule there is an appeal 
in civil cases of great importance to the superior tribunals 
of the Coiisurs country ; and in criminal cases the highest 
sentences cannot be passed without the ratification of the 
home authorities. Sometimes it is arranged tluit persons 
charged with grave crimes should be sent home for trial. 
In order to gain the protection of a Consul in the East it 
is necessary for subjects of the state he represents to register 
themselves at the Consulate. Registration of the head of 
a family implies registration of all memhers of tlie family 
living under the same roof. Throughout the Turkish 
Emj)ire England has a network of Vice-C/onsular and 
Consular Courts culminating in the Court of the Consuh 
General at Constantiinople. 'Jlieir authority, and the author- 
ity of lier (k>nsul;ir Courts in other countries, is derived 
from the Foreign Jurisdiction Act of 1843 and Orders in 
Couiuul made in pursuaiuie of it. The authority of the 
Considar C/Ourts of the United States rests uj)Oii an Act 
of Congress passed in 1800. But it iriust be noted that 
these a(hs and similar laws of other civilized and Chi'istian 
powers eoidd give no jurisdiction within tlie dominions of 
Oriejital states, were it not for the tinaities whereby the 
right to establisli Consular Courts is expressly granted by 
the local sovereigns.^ In Egypt the Consular system was 
superseded in 1876, after negotiations extending over nearly 
ten years, hy a. system of Mixtul Tril)unais commonly called 
International Courts. The judges of tliese courts are partly 
natives and partly foreigners, the majority always belonging 
to the latter category^ Tlieir powers and functions arc reg- 
ulated ])y an elaborate code ; and the appointment of the 
judges rests with the Egyptian administration, which is, 
however, bound in selecting the foreign members of the 
courtvS to act on tlie recommendation of their respective gov- 

^ Note <ni Consuls in 7'reaties of the United States^ pp, 1279-1285 ; Halleck, 
International Law (Baker’s ed.), Ch. XI. 
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erninents. Fourteen powers, including the United States, 
have assented to these arrangements,^ which are said to work 
much better than tlie old Consular Courts. They have been 
^prolonged from time to time, the last occasion being in 
January, 1894. 

There can be no doubt that abuses are likely to arise, owing 
to the large immunities given under the Consular system to 
subjects of ('liristian states in Oriental coTintries and the 
powerlessness of the local sovereign to enforce any^ authority 
over tliem. We liave but to imagine a case in some remote 
district far from tlie inHuence of civilized public opinion, 
where tlie prot.ected subject is a rjiscal and tlie local Consul 
careless or unscrupulous, to see wliat grave injustice raiglit 
be done without tlie possibility of redress. Some states 
allow their Consuls to naturalize foreigners witli great ease; 
and it is said t)ia.t half the s(*(>undrels of the Levant find it 
convenient to escape from the local jurisdiction in Morocco 
and the outlying parts of the Turkish lvm[)ire by obtaining 
some foreign Jiationality, under cover of which they cheat 
and plunder the natives with impunity. Too inudi care 
cannot l.)e exercised by self-res[>ecti]ig Christian states in 
such matters, ddiey must in the iiderests of tlicir own peo- 
ple insist on some system of imniunity; but tliey slioiild not 
allow what is necessary to protect their subjects to become 
a means foi* the op]>ression of the subjects of the locail sov- 
ereign. Wlien countries hitherto goveiaied by native rulers 
of tlie Oriental tvjie j)ass under the sway of Christian and 
civilized powers, one of tlicir first caj'os is to abolish the 
C'onsular Courts, so that tliey may Ixicome in reality masters 
in their own dominions; and the statCvS who jiossess treaty 
rights to maintain such courts usually make no difficulty in 
renouncing tliem. ^ Thus when France in 1881 established 
over the Tunisian Kegency a protectorate which differed 
only in name from complete annexation, she commenced 

^ Holland, The European Concert in the Easterri Question j pp. 102, 103. 
128-147. 
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negotiations with the powers who had what is called Con- 
sular Capitulations with Tunis, and was able in 1884 to super- 
sede the Consular Courts by French judges.^ 

§ 132 . 

We have now to consider the subject of E xtraditio n, which 
may be defined as The mrrender hy one staie to another of an 
mdividual to ho is fouyid within the territory of a 

the former^ and is accused of having committed a to^autTt\n 
crime within the territory of the latter, Siu'ii 
surrenders are usually made in pursuance of 
treaty obligations, though tliere are not wanting eases where 
criminals have been given up in the absence of aiiy stipula- 
tion on tlie subjecit. The earliest Extradition Treaty on 
record wiis ii(‘gotiiited about tliirteen luiinb’ed yt^ai’s before 
Christ between Jlaiiieses I L, King of Egypt ( tiie I huiraoh who 
knew not Josepli), and Ivliitasir, King of the Khita. it pro- 
vided for Irieinlship and alliance between tlic two nionarchs 
and for a strict ]’etiirn of fugitives from oiie another's domin- 
ions.^ l>at the example set at so remote a j>eriod has not 
been followed to any extent till recent times. The greatj 
mass of Extradition d'reaties date from the ])resent century 
and even from its latter half. Tliey have l>een rendered 
necessary hy the rapid growth of intercourse hetwoeu peo- 
ples and the great prc^poJideranee of opinioii in favor of the 
doctrine that crime is in the main territoriiil. 

Writers on Jnteriiational Law liavc differed greatly on 
the question wlietlier a state is Ixjund to surrender fugitive 
criminals unless it lias contracted to do so hy treaty. The 
rnajoiity of them favor the negative view, and the same 
may be said of statesmen and judges. -Eacli state must 
decide for itself whether in the absence of treaty stipula- 

1 States7nan\s Year Book for 1894, p. 523; Twiss, Law of Nations, I., 
§ 66 , 

2 Burgsch, Egypt and the Pharaohs^ II., 71-76. 
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tions it will give up criminals or not ; but it is now gener* 
ally admitted that 
o f righ t. There h 
governments to return to one another fugitives from justice 
on demand from the country where the crime was committed. 
The practice of states differs. Iij^^,^^mim‘ica it is held that in 
the absence of a treaty there is no law which authorizes the 
President to deliver up any one charged with having com- 
mitted a crime in the territory of a foreign nation, or at 
least that there are grave doubts as to his right to do so.^ 
’^Surrender was made in 1864 in the case of Arguell es, who 
was given up to the Spanisli authorities for a crime of a 
peculiarly atrocious character, thougli tlicre was then no 
^Extradition Treaty with Spain ; and on that occasion the 
Senate interfered with a request to be infoivined under wliat 
authority of law or treaty the act was done. Mr. Seward, 
the Secretary of State, admitted in his reply that the United 
States was under no obligation to make the sui’render, lyiil 
jus tified Ills action on tlte grounds of comitv and humanit y. 
The attempts to sto|V the surrender failed, l)ut the question 
fof the power to make it Avas never judi(dal]y decided. ^ The 
[law of England appears to be strongly against surrender. 
Ut is held that tlie common law gives the executive no poAver 
to arrest an alien and deliver him to a foreign state. The 
JCroAvn has a right to negotiate Extraditi on _ T reaties ; but 
^?Leir pro Ads i o j 1 s can imt be broughUinto etlt^c kAyi tiiout stafijl - 
tpry authori ty. The ' ExtfadlEon Act ot 1870 gives the 
Crown power 1)y Order in Council to carry into effect all 
Extradition Treaties made in accordance Avith its terms ; 
and in the United States Statutes passed in 1848 and 1860 
enable the courts to act under dvdy proclaimed Extradition 
Treaties. Thus the two great English-speaking peoples 
have adopted practically the same principles in this im- 

1 Note on Extradition in Treaties of the United States^ t^p. 1289 and 1291. 

2 AVheatoii, International Law (Dana’s ed.), p. 183, note 

® Clarke, Extradition^ Ch. V. 


a surrender is a matter of comity and not 
3 no rule of International Law commanding 
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portant matter. In France, on tlie other hand, the received 
legal doctrine is that the state authorities have an inherent 
right to surrender fugitive criminals if they think fit to do 
so, and the French view finds favor in most civilized coun- 
tries. Even the United States and Great Britain do not" 
hesitate to take advantage of it ; and ask foreign states with 
whom they have no agreements for extradition to surrender 
on the ground of comity fugitives wliom they would not 
themselves give up were the positions of tlie countries re- 
versed. dims in October, 1893, the Government of Wash- 
ington obtained from Costa Rica, between which country 
and America there is no Extradition Treaty, the surrender 
of a fugitiv^e named Weeks who was accused of embezzie-j 
ment within the United States.^ 


§ 133 . 

But these questions of the common law of nations and 
the limits of tlie executive authority of domestic governments 
are becoming year by year less important, owing coiuiitionH 
to tlie almost universal adoption of Extradition C'StSiiti^ 
Treaties and tlie greatly enlarged list of crimes 
which now find a place within them. Cue example will 
suffice to show the immense progress made in this latter 
matter within recent times. The Extradition Clauses' of 
the Treaty of 1842 between the United States and Great 
Britain made mention of seven crimes for which surrender 
could be demanded, but to these seven the Ck>nvention of 
1890 added twenty others.^ It is now' the usual custom 
to embody various conditions in Extraditiim Treaties and 
to refuse to give up an offender unless they are complied 

^ Stephen, History of the Criminal Lavj, II., 60 ; Treaties of the United 
States^ note on Extradition, pp. 1289-1293 ; Wheaton, International Law 
(Boyd^s ed.), §§ llOa-llOe. 

2 Treaties of the United States, p. 437 ; British State Papers, United States, 
Ho, 1 {1890), 
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with. Reasonable fade evidence of the guilt of the 

aeciised is almost invariably insisted upon ; and it is clear 
; that great injustice might result if a state surrendered fugi- 
tives on the mere assertion of a foreign government that 
they were guilty of crime. The extraditing state does not 
claim to try the accused parties and find them guilty before 
it will give them up, but it requires sufficient evidence to 
satisfy its own tribunals that the cases are genuine and 
ought to be tried. Another condition generally laid down 
in recent treaties is that the individual demanded shall not 
be tried for any offence committed prior to his surrender, 
other than the extradition crime, until he has been liberated 
and has had an opportunity of leaving tJic country. The 
object of this proviso is to guard against the surrender of a 
person for one offence when the real reason for demanding 
him is to try him for another, possibly a political crime, pos- 
sibly an offence not mentioned in the treaty. The condition 
is perhaps not unreasonable in view of the great divergencies 
of political condition and theory between some of the most 
powerful states of the civilized world, tliough it might 
easily operate in favor of a criminal whom it was eminently 
desirable to punish. It is embodied in the Treaty of 1890 
between Great Britain and the United States, but it does 
not appear in the Treaty of 1842. The British Extradition 
Act of 1870 declared that it must be inserted in any Ex- 
tradition Treaty put in force by the Crown. Under these 
circumstances the late Earl Derby, when Foreign Secretary 
in 1876, declined to surrender the forger Winslow and other 
fugitives, unless the American Government would give an 
undertaking that they should not be tried for any offence 
other than that for which their extradition was demanded. 
The United States declined to make stipulations and assur- 
ances not provided for in the treaty wliich then governed 
the situation. For some time neither side would give way 
and in consequence several fugitives from justice escaped 
surrender. But towards the end of the year the British 
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Government receded from its untenable position^ and the 
American administration indicated that they were not dis- 
posed to try extradited offenders for any crime except that 
which had caused their surrender. The matter has been set 
at rest by the decision of the Supreme Court in the case of 
Rauscher, who was brought to trial for the cruel and un- 
usual punishment of a sailor, his extradition having been 
obtained from Great Britain on a charge of murdering the 
same man. In 1866 the court quaslied the proceedings on 
the ground that a fugitive extradited for one offence could 
not be tried for another until opportunity had been given 
him to return to the country which had surrendered him.^ 
This decision and the Convention of 1890 have placed the 
matter as between the two nations beyond the slightest 
possibility of doubt. 

The most important and most difficult of the conditions to 
be found in most modern Extradition Treaties is that which 
forbids surrender if the offence is of a i:)olitical character. 
There is no agreement among states as to the nature of a 
political offence or the marks wdiich differentiate it from 
other offences. Jurists have been unable to set forth any 
uniform doctrine; and when cases have come lief ore courts 
of law, the judges have as a rule shirked the difficulty of a 
general definition and been content to determine whether or 
no the individual before them was a political offender. In 
some instances the motive has been deemed the all-important 
element ; and if it was political it protected even the secret 
assassin from surrender. In others it has been declared that 
the connection of the act with a political movement of which 
it formed a part gave it a political character. Thus in 1890 
the British Court of Queen’s Bench refused the extradition 
of a Swiss, named Castiorii, who had been concerned in an 
insurrection against the authorities of the Canton of Ticino, 
in the course of which he had shot a fellow-citizen during an 

1 Treaties of the UttUed States, note on Extradition, p. 1293 ; Wharton, 
International Late of the United States^ § 270. > 
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attack upon the municipal palace at Bellinzona.^ It is im- 
possible to accept either view as quite satisfactory. One 
fails to see v^hy rulers, whether republican or monarchical, 
sliould be preserved like game for the battues of excited 
enthusiasts, even though the motives of those who attack 
them are public and political, and not personal and self- 
regarding. Nor is it evident that every act of violence done 
in connection with a political movement, or even in further- 
ance of it, must therefore be taken out of the category of 
ordinary crime. Personal grudges and political hatreds 
often go hand in hand. Motives are difiicult things to 
fathom at the best of times, and in the heat and turmoil 
of a revolution the evidence ne(;essary to establish their 
character may never be forthcoming. What is wanted is 
some test a])pli cable to the acts themselves, and capable of 
distinguishing vnilgar and detestable crimes, even when done 
against political personages and for political objects, from 
the lionoj*able efforts of noble and self-sacriiicing men to 
free their country from what they lionestly, though perhaps 
mistakenh^, regard as grievous misrule. May not a reference 
to the laws of war supply us Avith the test we need? As 
Sir J. E. Stephen 2)oints out, the legal quality of many 
and many an act differs according to the belligerent or 
non-belligerent condition of the doer.^ What is levying a 
requisition in one case is committing a robbery in the other. 
Shooting a man in action during war would be murdering 
him Avere there no war. But all tilings are not lawful in 
war. Secret assassination is forbidden, as also are poison- 
ing, the ill-treatment of harmless non-combatants, jilunder 
and indiscriminate destruction. If political offences were 
defined as Acts done for political objects^ tvhich would he 
alloived hy the laws of war were the relation of helligerency 
established between the doers of them and the state against 
which they are done^ we should be able to distinguish between 

1 Law Reports, Queen's Bench Divisiont 1891, pp. 149-168. 

2 History of the Criminal Law, II,, 70, 71. 
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those crimes which shock the conscience of Imniaiiity, though 
the perpetrators of them are actuated by political motives, 
and acts which bring down upon the doers no strong moral 
condemnation, though we may think them violent and fool- 
ish. Under the suggested definition the shooting of a sov- 
ereign at a barricade in the course of an armed insurrection 
would be a political offence, because the laws of war make 
no distinction betweeen sovereigns and other combatants; 
but the destruction of a sovereign, as Alexander II. of 
Russia was destroyed, by bombs suddenly thrown from 
what seemed a ]:)eacefiil crowd, would be ordinary murder, 
because the laws of war do not alloAv assassination of the 
enemy’s rulers. And further, dynamitards, p(3troleurs, 
bomb-throwers, and the whole tribe of secret destroyers, 
would not be able to obtain safe asylum in foreign lands, 
for their methods are not those of lawful warfare ; wliile at 
the same time those who incited to open rebellion, or took 
part in any revolutionary movement whiidi used tlie ordinary 
metliods of combat, would not render themselyt^s liable to 
be surrendered as (vriminals. Whatever may be tlu* merits 
or demerits of the test we have pr<>j)ose<l, it is highly desira- 
ble tliat a test of some sort should be generally adopted. 
As matters stand a nation does not Iviiow wliat it assents to 
when it admits the political off'ender clause into its Extradi- 
tion Treaties. States naturally and properly endeavor to 
guard against being made the agents of tlie political pur- 
poses of neighbo]*s with Avdiose modes of government they 
may have no sympatliy. But in ilie attempt to do so they 
must be careful not to protect the enemies of civilization 
itself. 

Great Britain and America Avill surrender their own sub- 
jects who, having committed offences abroad, succeed in 
reaching their native land before they are arrested. But 
many countries decline to carry the principle of the terri- 
toriality of crime to this extent, and eitlier try the offenders 
themselves if the offence is justiciable under their law, or 
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allow them to escape unpunished. There seems little reason 
for a course of action dictated either by an exaggerated 
notion of a citizen's jirivileges or by a juofound distrust of 
the administration of justice in foreign lands. A case can 
always be watched, and, in the unlikely event of its being 
conducted with manifest unfairness, remonstrances can be 
made. If civilized states have sufficient confidence in one 
another to enter into Extradition Treaties at all, they ought 
to be willing to surrender their own subjects when occasions 
arise. 



CHAPTER IV. 


BIGHTS AND OBLIGATIONS CONNECTED WITH EQUALITY. 

§ 134 . 

Fbom the time of Grotius to the present clay publicists 
have declared that all independent states are equal in the 
eye of Interaational Law. The equality they Moaning and utii- 
speak of is not an equality of power and influ- of Equality^' 
eiice, but of legal rights. They liold that tlie mSlssaJy 
smallest and weakest of independent political 
communities has exactly the same position before the law 
of nations as the strongest and most extensive empire. 
Doubtless this theory was for a long time productiA^e of 
great good. It gave weak states an admitted princijile to 
appeal to in the case of aggression from stronger neigh- 
bors ; and though it did not often pj'oveut high-lianded 
wrong, it placeil the brand of illegality u[)on transactions of 
the order familiar to readers of the fable of the wolf and the 
lamb. And the result Avas that Avhen helpless states were 
wantonly attacked, the aggressor invented some plausible 
excuse. Either the Aveaklings had been themselves guilty 
of a Avrong Avhicli must be punished, or the J balance of 
PoAver AA^as seriously disturbed on account of their nefarious 
conduct, or they Avere meditating outragi^s upon neighbors 
who were therefore reluctantly compelled to attack them in 
self-defence. Thus a certain amount of lip-service was done 
to the principles of morality ; and respect for International 
Law was kept up in the midst of transactions which were in 
reality lawless. 

B 241 
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But a careful examination of recent international history 
seems to reveal a series of important facts, which can have 
no other meaning than that the doctrine of Equality is becom- 
ing obsolete and must be superseded by the doctrine that a 
Primacy with regard to some important matters is vested in 
the foremost powers of the civilized world. Europe is work- 
ing round again to the old notion of a common superior, not 
indeed a Pope or an Emperor, but a Committee, a body of 
representatives of her leading states. During the greater 
part of the present century Great Britain, France, Austria, 
Prussia and Russia have exercised by concin’ted action a 
kind of superintendence over some departments of European 
affairs, and in 18G7 Italy was invited to join them. These 
six states are called the Great Powers, and the agreement of 
the Great Powers is called the Concert of Europe, a phrase 
which seems to indi(‘,ate that wliat is done by tlieir concerted 
action is done on behalf of the whole of Europe and is bind- 
ing upon other states, even though they have not been for- 
mally consulted with regard to it. On the American conti- 
nent a similar j)rimacy, though hardly of so ]>ronounoed a 
character, seems to be vested in the United vStates. We do 
not assert that the hegcmiony of the Great Powers in the Old 
World and the United States in the New is an undoubted prin- 
ciple of public law. All we contend for is that events are 
tending in that direction and, unless the tendency is speedily 
reversed, the Grotian doctrine of Equality will soon be a thing 
of the j)ast. A brief historical review will be sufficient to 
indicate the grounds on Avliich this proposition is based. 

§ 135. 

The establishment of the Kingdom of Greece in 1832 was 
ThoPrima'y f Preceded by long and intricate negotiations 
tho Groat Cowers bctwcen the Great Powers, The armed inter- 

In Europe, 

vention wliich forced Turkey to give up the ter- 
ritory of the new Kingdom was the work of England. France 
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anti Russia^ who guaranteed the integrity of the Greek 
state; but Austria and Prussia were kej^t informed of all 
that was done, and, when in 1863 fresh arrangements became 
necessary owing to the deposition of King Otho, tlie three 
guaranteeing states obtained in a more definite manner the 
co-operation of the other two. The annexation of the Ionian 
Islands to Greece was agreed upon by all the Great Powers; 
and at the time of the cession, the neutralization of Corfu 
and Paxo was declared by the Courts of Great Britain, 
France and Russia ‘‘ with the assent of the Courts of Austria 
and Prussia. ’ ’ ^ In any emergencies which have since arisen 
all the Great Powers have been consulted as a matter of 
course, and tlie Concert of Europe has undertaken the set- 
tlement of diili(*ulties. From 1870 to 1881 the Greek claims 
for an increase of territory were |)laced before various Con- 
ferences and (k)ngre8s(‘s; and Turkey was at last induced 
by the pressure of tlie ]^ow(u\s to (‘.ede a portion of what had 
been demanded. And wlien in 1880 Greece sliowed a dis- 
position to attack the Ottoman Empire in order to obtain the 
remainder, the Great Powers again interfered, and after some 
negotiation all of them, with the excejition of France, joined 
in establishing a Pacific Blockade*^ of the Greek coast, till 
the little Kingdom yielded and disbanded its forces.^ 

The Kingdom of Belgium also owes its origin to the Great 
Powers, who were all formally concerned in tlie question 
from the first. They Avere called in originally by the King of 
Holland to mediate between him and his Belgian subjects, 
who had revolted in 1880. But they soon let it be under- 
stood tliat they intended to deal with the matter as seemed 
best to them, and in spite of his remonstrances and armed 
opposition they erected Belgium into a separate Kingdom and 
guaranteed the perpetual neutrality of its teriitory. In the 
course of tlie negotiations serious disagreements arose among 

^ Holland, The European Concert in the Eastern Question, p. 51. 

2 See § 159. ^ Xn 1897 the Great Powers again intervened to x)revent the 

annexation of Crete to Greece, and to dictate the terms of peace between 
Greece and Turkey. 
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the powers, and it was not till 1839 that the question was 
settled. While it lasted an English fleet blockaded the 
Dutch ports and a French army besieged and took Antwerp.^ 
When the Concert of Europe was established it was by no 
means disposed to allow its decrees to be set at naught. 

The erection of Egypt into a semi-sovereign state under 
the suzerainty of the Porte was, as we have seeii,^ the work 
of the Great Powers. France was unable to concur in the 
arrangements embodied in the Quadruple Treaty of 1840 ; 
but her voice has been none the less potent on that account 
in subsequent negotiations. She has played a leading part 
in the regulation of Egyptian affairs and is most anxious 
to terminate the present British occupation of the country. 
It is quite certain that the existing aiTangernent is temporary, 
though it is uncertain what will take its place. When it 
comes to an end, the arrangements which are to succeed it 
should be submitted to the European Concert. The final 
settlement must, in the words of Mr. Gladstone, be arrived 
at witli the intervention and under the authority of Europe, 
and never could be adequately founded upon the simple con- 
clusion of any single power of Europe.’'^ 

One of the main objects of the Crimean War, and the 
only one which has been permanently attained, was to take 
the power of settling the destinies of the subject Christian 
populations of Turkey out of the hands of Russia alone, 
and vest it in the Concert of Europe. I'hougli Austria and 
Prussia had not been belligerents they were admitted to the 
Conferences which drew up tlie Treaty of Paris in 1856. 
This w^as done because they were Great Powers, and it was 
felt that no settlement of the Eastern Question could be 
satisfactory if they Avere excluded from it. Acting on the 
same principle Great Britain insisted that Russia sliould not 

^ Wheaton, History of the Law of Nations, p. 650. 

2 See §§ 49, 50. 

8 Speech in the House of Commons, Aug. 10, 1882 ; see Hansard, 3d Series, 
VoL CCLXXIII., 1391. 
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be allowed to make a separate peace with Turkey in 1878, 
and after a sharp diplomatic struggle her view prevailed. 
The Treaty of San Stefano was submitted to a European 
Congress, in which England, France, Germany, Austria and 
Italy took part along with liussia and Turkey, the two prin- 
cipal belligerents. The Congress discussed exhaustively the 
questions raised by the war, and substituted the Treaty of 
Berlin for the Treaty of San Stefano, which was regarded 
as merely a preliminary document to be modified by general 
Agreement.^ 

In addition to superintending and controlling the great 
territorial and political changes we have described, we find 
the Great Powers receiving Turkey into the family of nations 
and providing for the international works at the mouth of 
the Danube in 185(3, conferring the rank of a Great Power 
on Italy in 1867, neutralizing T^uxemburg in tlie same year, 
granting conditional Recognition of Independence to Monte- 
negro, Roumania and Servia in 1878, and leading smaller 
maritime states in the negotiations which Inought about the 
neutralization of tlie Suez Canal in 1888. These cases seem 
to show not merely a superiority in influence but a superi- 
ority before the law. The Great Powers make new arrange- 
ments, and other states accept tlieiii and act upon them for 
the future. Over the group of problems which we call 
b}^ the generic name of the Eastern Question the authority of 
the Powers is al>soliite and complete. There is scarcely a 
detail which tliey do not settle by agreement among them- 
selves. There are other questions, siicli as the security of 
the neutralized states of Europe, which they deem matters 
of common concern ; while over the great majority of sub- 
jects which may arise between nations they make no attempt 
to exercise control, but leave the parties to settle their disar 
greements among themselves and possibly to go to war over 
them. The authority of the European Concert is limited, 
its jurisdiction rudimentary, and its indefinite 

1 Holland, European Concert in the Eastern Question^ pp. 220-241. 
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and uncertain. But it exists and is one of the great features 
in the international politics of the civilized world. Some- 
times it enforces its authority by war or the threat of war ; 
sometimes one or two of its members take upon themselves 
to compel submission to its dictates ; sometimes it merely 
gives advice. It is not contended that the Primacy of the 
Great Powers confers on them in their individual capacity 
any greater riglits than those possessed by other members of 
the family of nations. In matters connected with property, 
jurisdiction and diplomacy, they are on the same footing 
as their smaller neighbors, nor do they claim as belligerents 
or neutrals privileges which would not be accorded to the 
weakest of indejxmdeut states. It is only when they act 
collectively that thej^ possess a superintending autliority not 
granted to any temporary alliaman Europe allows them in 
some matters to speak on its behalf. The arrangements they 
make are acccijhed and acted upon by other states, not only 
wlien tliey refer to the redistribution of territory, which 
miglit be regarded as an accomplisluHl fact to be taken note 
of whetlier effected l)y fair means or foul, but also wlien they 
remodel political arrangements in siudi a way as to impose 
continuous oliligations upon other powers who were not 
admitted to their councils. The neutralization of Belgium, 
for instance, is regarded as being inider the pi-otection of 
the jiulilie hiw of Eurojie, and every European state is held 
bound not to attack her as long as she fulfils tlie funda- 
mental conditions of her existence. But llu^ Belgian King- 
dom was erected and neutralized by the action of the Great 
Powers, who ga ve it the peculiar status whicdi it possesses. 
They, therefore, imposed upon the rest of Europe fresh obli- 
gations ; and the fact that they were allowed to do so, not 
only in tliis case but in many otliers, shows that their posi- 
tion of Primacy is recognized by tacit consent. Tlie future 
alone can decide whether their present limited and ill-defined 
authority will become formal and general. Much will de- 
p>end upon the way in which it is exercised The Concert 
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of Europe may develop into a great International Court of 
Appeal, or it may go the way of the numerous leagues and 
alliances which from time to time exercised a brief control 
and then dissolved to be replaced by new combinations.^ 

§136. 

The position of the United States on the American conti- 
nent is in some respects like and in others exceedingly unlike 
that which is accorded in Euroj^e to the six 

^ -- 11* 1 PrlfUfic'.y of 

(xreat 1 owers. 1 he g'reat Kepublic oJ the tiio united butea 

_ . , In America. 

.New World stands out as a giant among pig- 
mies. There is no other state in the same liemisphere which 
can be compared to her in strength and influence. If it he 
true that there is a Primacy in America comparalile in any 
way with that vvliich exists in Europe, it must 1x3 wielded 
by her and by her alone. There is no looin for tliat ma- 
chinery of Conferences, Congresses, and diplomatic commu- 
nications Avhich plays so large a part in the proceedings 
of the (treat Pow^ers. The supremacy of a (Jommittee of 
States and the supremacy of a single state cannot he exer- 
cised in tlie same manner. ^Vhat in Europe is done after 
long and tedious negotiations, and miicli discmssion between 
representatives of no less than six countries, can be done in 
America by the decision of one Cabinet discussing in secret 
at Wasliiuglon. But though the metliod of control must be 
different, the kind of control may be the same. We cannot 
assert that any lh;esiderit has gone to the length of assuming 
the powers exercised by the European ConcfU't in dictating 
territorial arrangements^ or calling new states into being. 
An American Belgium does not exist ; and no American 
Greece has received an increase of territory from some 
decaying neiglibor on the demand of tlie United States. 
But though supremacy has never been exercised in this 

1 Lawrence, Essays on Some Disputed Questions in Modern Int, Law^ V. 

^ Presidexit CJeveland, however, came very near to thi>s in his Message of 
December 17, 1895, propfxsing a Commission to determine the boundary 
between Venezuela and British Guiana, and threatening to resist any 
attempt on the part of Great Britain to ignore its decisions. 
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extreme form^ there can be no doubt that very large powers 
of supervision have been claimed for certain definite pur- 
poses which tend rather to increase in number than to 
decrease. The doctrine of Washington’s Farewell Address, 
eloquently paraphrased by Jefferson in his Inaugural in the 
famous Avords, “peace, commerce, and honest friendship 
with all nations — entangling alliances with none,” grew in 
the hands of President Monroe, and under the circumstances 
connected with the project of the Holy Alliance to restore 
the dominion of Spain over her revolted American colonies, 
into an assertion that the United States would consider any 
attempt on the part of European powers “to extend their 
system to any portion of this hemisphere as dangerous to 
our peace and safety,” With this was joined in the same 
message a declaration that “the American continents by the 
free and independent condition which they have assumed 
and maintain, are henceforth not to be considered as sub- 
jects for future colonization by any Euroi)ean powers.” 
These two principles taken together form the Monroe Doc- 
trine, Avhicli has been repeated again and again in docu- 
ments emanating from the executive department. It has 
been tiie subject of a vast amount of comment, and the 
glosses upon it sometimes go far beyond the original text. 
We will not attempt to collect, still less to reconcile, the 
various statements that have been put forth from time to 
time. What wo liaA^e to do is to make clear the position 
which the United States does in fact occupy with regard to 
the other powers of the New World, 

Soon aft/Cr the assertion of the Monroe Doctrine in the 
Presidential Message of Dec. 2, 1823, the revolted colonies 
of Spain, then newly recognized as independent states, took 
the ground that the utterances of President Monroe con- 
stituted a pledge of support from the United States to 
the other American Republics in excluding European in- 
terference from the political complications of the Ameri- 
can continent and preventing any European state from 
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acquiring by colonization further dominion in the New 
World* They therefore proposed a Congress at Panama 
with a view to the formation of an alliance for mutual sup- 
port. The scheme, however, ended in nothing, owing to 
the opposition of the Congress and people of the United 
States to any agreement which would limit their freedom of 
action on each case as it arose. In April, 1826, the House 
of Representatives resolved ‘Hhat the Government of the 
United States ought not to be represented at the Congress 
of Panama, except in a diplomatic character, nor ought they 
to form any alliance, offensive or defensive, or negotiate 
respecting such an alliance with all or any of the Spanish 
American Republics ; nor ought they to become parties 
with them, or either of them, to any joint declaration for 
tlie purpose of preventing the iiiterference of any of the 
European powers with their independence or form of gov- 
ernment, or to any compact for the purpose of preventing 
colonization upon the continent of America ; but that the 
people of the United States should be left free to act, in 
any crisis, in such a manner as their feelings of friendship 
towards these re])ublics and as their own honor and policy 
may at the time dictate.” This attitude of non-committal 
has been maintained ever since. The United States is 
bound by no pledge to any other American state to assist 
it by force of arms in resisting European inter ventioji. But 
at the same time it has acted again and again upon tlie 
principles laid down by Jefferson when lie was consulted by 
President Monroe in the autumn of 1823. He then wrote, 
“ Our first maxim should be, never to entangle ourselves in 
the broils of Europe ; our second, never to suffer Europe 
to intermeddle with Cisatlantic affairs.” More than once 
Great Britain and France have been informed that the 
United States would not see with indifference the transfer 
of Cuba from Spain to any other European power. The 
Clayton-Bulwer Treaty of 1850 bound England not to ex- 
ercise dominion over “any part of Central America,” and, 
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in the course of the long discussions which followed as to 
the exact meaning and extent of the obligation thereby 
imposed, persistent diplomatic pressure at last prevailed 
upon the British Government to give up the Protectorate 
it had acquired long before the treaty was signed over the 
Indians of the Mosquito Coast. The French intervention 
in Mexico coincided in point of time with the great Ameri- 
can Civil War ; but the Federal Government, preoccupied 
as it was, did not neglect to protest whenever opportunity 
otfered, not indeed against the attack on Mexico by France, 
but against the attempt on the part of the French army of 
occupation to destroy the Republican institutions of the 
countr}^ and set up an Emperor, contrary, it was main- 
tained, to the wishes of the great majority of the Mexican 
people. The downfall of the Confederacy enabled the 
administration at Washington to act with greater vigor 
than before ; and its energetic remonstrances, coupded with 
the knowleclge that if they were disregarded force would 
in all probability be used, caused France to withdraw her 
troops and led to the speedy downfall of the unfortunate 
Emj)eror Maximilian . 

In so far as the shutting out of the European state-system 
from America,]! soil is concerned, we may assert that the 
United States acts, and will continue t-o act, as warder of 
the continent. Whether it will endeavor to exercise any 
su|)erinten deuce over international affairs of a pYurely Ameri- 
can character is p]erhap)s a little more doubtful. Of recent 
years there has been a tendency in that direction ; but it 
has been met by another tendency, p)erhap)s equally strong, 
not to sanction a policy which would entangle the country 
in complications outside its own territory. Thus the threat 
of 1881 to restrain Chili in her dealings with conquered 
Peru was toned down in 1882 to a proffer of kindly offices in 
reconciling the two Rep)ublics ; and the President withdrew 
from the Senate the Treaty of 1884, by^ which the United 
States agreed to find the capital for the construction of an 
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oceanic canal from the Atlantic to the Pacific through the 
territory of Nicaragua, and covenanted to receive in return 
two-thirds of the revenue arising from the traffic and to hold 
in joint sovereignty with Nicaragua the strip of land through 
which the canal was to pass. It is necessary to speak with 
caution in describing the present position of the United States 
with respect to the other powers of tlie American continent ; 
but the facts seem hardly consistent with the old doctrine 
of the absolute Equality of Independent States. The words 
of Mr. Fish in his Report of July, 1870, to President Grant 
more accurately define it. The Secretary of State says, The 
United States, b}^ the priority of their independence, by the 
stability of their institutions, by tlie regard of tlieir people 
for the forms of law, by their resources as a government, by 
tlieir naval power, by tlieir commeri'ial enterjirise, by the 
attractions which they offer to European immigration, by 
the prodigious internal development of tlieir resources and 
wealth, and by the intellectual life of their population, 
occupy of necessity a prominent position on tliis continent 
which they neitlier can nor should abdicate, wliicli entitles 
them to a leading voice, and which imposes on them duties 
of right and of honor regarding American questions, whether 
those questions affect emancipated colonies, or colonies still 
subject to European dominion."’ This statement is correct 
both in fact and in tlieory, if we except from the last clause 
of it the internal affairs of the few remaining Eurojiean 
colonies in tlie New World. It will liardly be contcmled 
that the Government of Washington has any right, moral 
or legal, to (pialify the independence of the countries to 
which they belong by meddling with their domestic affairs.^ 

^ Por the Monroe Doctrine and its various phases see Wharton, Digest of 
the International Litw of the United States^ §§ 57 et seq. ; Wiieaton, Inter- 
national Lani (Dana’s ed.), note 36; and Ameriran History Leaflets^ No. 4. 
The intervention of President Cleveland in 1895 and 1896 in the dispute be- 
tween Great Britain and Venezuela as to the boundary between the territory 
of the latter and British Guiana, has given to the Monroe Doctrine a widely 
extended significance. 



252 EIGHTS AND OBLIGATIONS 

§ 13T. 

The principle of Equality, with the limitation suggested 
in the previous sections, pervades and influences the whole 
Matters of erne- of International Law. But the definite rules 
quotto'c"omioctod that cau be traced to it are few in nivmber and 

with the doctrine . 

of Equality. not of iirst-rate importance. .1 hey relate to 
matters of ceremony and etiquette, which are the outward 
signs of equality or the reverse. The principle appears to 
demand that all independent states should be treated alike; 
but though this is possible in some matters, such as firing 
salutes or supplying guards of honor, it is impossible in 
others, such as the order of sitting at a state ceremonial or 
the order of signing an international document. To meet 
the diliiculties occa>sioned by these instances and others of a 
similar kind, rules have been devised which reconcile the 
theoretical equality of states with the precedence which it 
is necessary should exist among sovereigns aTid their repre- 
sentatives. In the seventeenth and eighteentli centuries an 
exaggerated importance was attached to questions of eti- 
quette. Readers of Macaulay’s Hhtory will rememlier the 
graphic description given in Chapter XXII. of the squabbles 
of the Plenipotentiaries assembled at the Conference of 
Ryswick; and those who are desirous of acquii'ing further 
information on the subject will find wliat they want in Ber- 
nard’s Lectures on Diplomacy, An amusing instance of the 
trivialities out of which disputes could grow is afforded, by 
Sir John .Finett’s account of the marriage festivities of the 
Princess Eliza! letli, daughter of James I. of England, and 
Frederick, the Elector Palatine. The worthy knight was 
Master of the Ceremonies at the English Court, and evidently 
took himself and his official duties very seriously. We 
subjoin a short quotation from his Ohservations touching For- 
ren Ambassadors,, preserving the original spelling, lie writes, 
“ At this time the French and Venetian Ambassadors invited 
to the marriage were not free from Puuctillios. That made 
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an effort to precede the Prince. This stood upon it that 
they were not to sit at the table without Chaires (though 
the Prince . . . had but a stoole, the Count Palatine and 
the Princess, onely for the honour of the day having Chayres) 
and insisting upon a formality that the Carver was not to 
stand above him; but neither of them prevailed in their 
reasonlesse pretences.” All ceremonial disputes, however, 
were not so fantastic or so easily settled as this one. Occa- 
sionally they led to bloodshed, and were the pretexts if not 
the actual causes of war, as when in 1G72 (Jlnirh^s II. of Eng- 
land commenced hostilities against the UnittMl Provinces, 
ostensibly because one of his royal yachts liad not been 
properly salut(;d vheii passing through the Dutch fleet near 
the coast of Zealand. 

§ 188. 

But it must not be supposed that etiquette is altogether 
unimportant, or that states in modern times have ceased to 
care for it, because they no longer go to war proco- 

about such matters as titles and salutes. It is ami* 
necessary for the dignified and orderly conduct 
of international affairs that ceremonies sliould exist and that 
rules of })recedence should be laid down and accepted. 
('Ourtesy demands tliat states shoidd alnde by these, rules in 
tlieir mutual intercourse. The power wliich neglects them 
degrades itself in the Society of Nations to the level of a 
rude boor in the Society of Individuals. Moreover some of 
them are symbolic. The lionor paid to tlie flag, for in- 
stance, when it is saluted by a fi^reign man-of-vvaii* entering 
a friendly port is something more than a piece of etiquette. 
To omit the salute would imj)ly that the state visited was 
inferior to other states which still received the customary 
honor; and therefore failure to fire the usual numlier of guns 
would be justly resented. But it is hardly likely that such 
a case will arise in fxiture, and, if it does, we may safely 
say that the peace of nations will not be disturbed by it. 
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Many of the old difficulties have been settled by express or 
tacit agreement, others have disappeared with lapse of time 
and change of circumstances, and with regard to those which 
still remain a disposition to compromise and to avoid elevat- 
ing trifles into matters of supreme importance happily pre- 
vails. We will give a brief sketch of existing arrangements, 
dealing first with 

Mules of precedence for states and their representatives. 

The relative rank of states and sovereigns has never been 
determined by general agreement. A fixed order of pre- 
cedence is quite comjjatible with equality before tlie law; 
but, inasmuch as the pride of rulers is involved in questions 
concerning it, no such order has ever been accepted. The 
attempt whicli was made at the Congress of Vienna of 1815 
to classify the states of Europe for ceremonial purposes failed 
entirely. Custom lias, however, given birth to a few rules. 
It used to be held tliat states which enjoyed royal honors 
took precedence of states which did not. But as tlie enjoy- 
ment of royal lionors means little more than the right of 
sending dijilomatic ministers of the first class, aaid that right 
is now accorded to all inde])endent states, the distinction 
based upon it has become obsolete and unmeaning. The 
rules in existence now are as follows: (a) Fully sovereign 
states take precedence of states under the power of a Suze- 
rain. (^h) Precedence is accor<led to the Pope by Itoman 
Catliolic; states, but not by Protestant states or by statCwS 
wliich liold the faith of the Greek Church, (c) Sovereigns 
who are crowned heads take precedence of tliose who are 
not, such as Grand Dukes or Electors; but powerful Kepub- 
lics, such as the United States and France, rank along with 
the great monarchical states. The old view that a Republic 
was inferior to an Empire or a Kingdom has now but little 
influence; but two centuries ago it was enormously strong. 
The Dutcli had great difficulty in making good their posi- 
tion at the Congress of Miinster and on other occasions; and 
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it required all the firmness of Cromwell to secure for the 
Commonwealth the ceremonial rank accorded to the old 
English Monarchy. 

When a great treaty or other international document has 
to be signed by several powers, various devices are resorted 
to for the purpose of preventing disputes as to precedence. 
The most famous of them is the Alternate a usage whereby 
the signatures alternate in a regular order, or in one deter- 
mined by lot, the name of the representative of each state 
standing first in the copy kex)t by that state. Another plan 
is to sign in the alx)habetical order of the names of the powers 
in the French language. 

The relative rank of the regular diplomatic agents of states 
is determined by fixed rules wliicli have received general 
assent and are acted uj)on by all civilized nations. We will 
discuss them when we deal with Diplomacy and Negotiation.^ 

§ 139 . 

We will now proceed to deal with 

Titleas and their recognition hy other Btates, 

Every sovereign ma}^ take whatever title is conferred upon 
him by the law of Ids own country ; and his subjects are, 
of course, bound to use it in all official docu- 

TitloB and their 

rnents. But other states are under no inter- re<i>;^nition by 

. TIT- -ITT Other 

national obligation to use a new title taken by 
the head of one of their number. They may decline to do 
so, and continue in their official intercourse the use of the 
old title, or they may use the new one only on conditions. 
The latter course is sometimes adopted if the new title is 
accounted higher than the old. It is then often sti|)ulated 
that the use of it should not be held to confer a higher 
degree of rank and precedence iixion the sovereign who has 
assumed it. These arrangements are well illustrated by the 

1 See § 143. 
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history of the reception and acknowledgment abroad of the 
imperial title of the Czar of Russia. Peter the Great pro- 
claimed himself Emperor of ail the Russias in 1701, Eng- 
land was the only power which recognized the new title at 
once. Prussia did not acknowledge it till 1723, the German 
Empire till 1746, Spain till 1759, and Poland till 1764.^ 
When France recognized it in 1745 she stipulated that it 
should make no change in the ceremonies formerly observed 
between the two courts. 

§140. 

The last matters we have to consider in connection with 
Equality and its outward signs are 

Maritime ceremonials. 

These are salutes between sliips or between ships and forts. 
They are carried on by firing artillery or striking sails. 

Tlie law of each state prcvscribes their details 
as between its own vessels. As between ves- 
sels of different states, or between vessels of one state and 
forts and land batteries of anotlicr, matters are regulated 
by express stipulations or by international custoin. In the 
days when states claimed dominion over portions of the high 
seas and saluting first was looked upon as an acknowledg- 
ment of superiority, great disputes arose about salutes. 
British cruisers were instructed to capture vessels which 
refused to give proper honor to their flag in the seas claimed 
as part of the territorial possessions of tlie Crown. ^ Philip 
IT. of Spain forbade his vessels to salute first when they 
passed the cities and forts of other sovereigns. France and 
Russia, hopeless of overcoming difficulties, agreed by treaty 
in 1787 that in future there should be no salutes between 
their vessels either in port or on the high seas, and a similar 
convention was negotiated in 1829 between Russia and Den- 


Maritime cere- 
monials. 


^ Halleck, International Law (Baker’s ed.), I., 100. 

* Walker, Science of International Law^ pp» 107-171. 
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mark.^ In modem times saluting is regarded merely as an 
act of courtesy ; and treaties and custom have given birth 
to a number of rules which meet with general acceptance. 
The chief of them are as follows : (<2) A ship of war entering 
a foreign port or passing a fort salutes first, unless the sov- 
ereign or his ambassador is on board, in which case the port 
or fort salutes first. In any case the salute, which is held 
to be an honor paid to the national flag, is retui'ned gun for 
gun, by a fort if there is one in the place, if not by a ship 
of war, When public vessels of different nationalities 

meet, the sliip or squadron commanded by tlie ofTicer inferior 
in rank salutes first, and the salute is returned gun for gun. 
(<?) No international salutes are to exceed twenty-one guns, 
(c?) Merchant vessels salute ships of war by lowering the 
topsails, if they have no guns on board. Sometimes the 
flag is lowered, but this is regarded by most states as derog- 
atory to their dignity. 

1 D’ Hauterive and De Cussy, liectieil des 'rraitcs^ Pt. L, Vol. IIL, p. 252, 
and Pt, 11. , Vol. IL, p. 70 



CHAPTER V. 

RIGHTS ANT) OBLIGATIONS CONNECTED WITH DIPLOMACY. 

§ 141 . 

The affairs of nations could not be conducted without 
mutual intercourse. Every state, however barbarous, recog- 
Diplomatic Inter- ^izcs tliis, aiul cvcii savagc trlbcs respect the 
GrowthofreT^' persous of licralds and envoys. But among 
dent embassioa. family of civilized nations who are subjects 

of International Law intercourse is carried on to a great and 
steadily increasing extent ; and with its growth has grown 
a system of regulating it by special formalities, employing 
special agents to carry it on and granting them special 
immunities. 

In the Middle Ages when the intercourse between peoples 
was comparatively meagre, negotiations were only occasional 
incidents in the life of a state. They were carried on by 
envoys, sent abroad to do the special business on hand and 
expected to return as soon as it was finished. The service 
was often one of difficulty and danger, for though the per- 
sons of ambassadors were held sacred in the country to 
which they were sent, they received little protection in the 
states they passed through on the way. There were plenty 
of robber bands for them to guard against and plenty of 
physical obstacles for them to overcome.^ The revival of 
commerce and letters at the time of the Renascence, and the 
immense impetus given to human activity by the discovery 


1 Bernard, Lectures on Diplomacy, pp. 121, 122. 
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of the New World, made intercourse between states more 
common and more necessary than before. But the introduc- 
tion of the practice of sending permanent ambassadors to 
reside at foreign courts is due more to statecraft than to 
utility. Louis XI. of France, who reigned from 1461 
to 1483, is said to have been the first sovereign to adopt it, 
his design being to have a sort of chartered spy at the Court 
of each of his powerful neighbors. After a time the con- 
venience of the practice secured its general adoption, and 
by the middle of the seventeenih century it had become 
recognized as the regular method of carrying on diplomatic 
intercourse. But it had to win its way against a mass of 
jealousy and suspicion, largely caused by the unscrupulous 
character of the early diplomatists. ‘Vlf they lie to you, 
lie still more to them,” said Louis XI. to his ambassadors.^ 
“An ambassador,” said Wotton in a punning epigram, “is 
a person who is sent to lie abroad for the benefit of his 
country.” Henry VIl. of England is praised by Coke as 
“a wise and politique King” because he would not suffer 
ambassadors from other states to remain at his Court after 
their immediate business was finished ; ^ and as late as 1660 
threats were uttered in the Polish Diet that the French 
Ambassadors should be treated as s])ies if they would not 
return home.^ But the new system became a necessity as 
the complexity of international affairs increased in the 
seventeenth century ; and in spite of the unfavorable opin- 
ion of Grotius,^ who says that resident embassies may be 
excluded by states and speaks of them as “ now common but 
not necessary,” it grew and prospered, and a great variety 
of observances grew up with it and were gradually embodied 
in International Law. 

1 Elassan, Diplomatie Franqaise^ I., 247. 

2 Fourth Institute, Ch. XXVI. 

® Ward, History of the Law of Nations, II., 484, 

* Z>e Juri Belli ac Fads. II., XVIIL, iii. 
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§ 142 . 

At first diplomatic ministers were of one kind, who were 
usually called Ambassadors and were supposed to represent 
Development of pcpson as Well US the affairs of their sov- 

dipfomaticmi^ crcign. Louis XI. of France introduced the 
custom of sending persons of an inferior sort, 
termed Agents, to transact his affairs without representing 
his person. His diplomacy frequently worked in secret. 
He sometimes sent his barber on an occult mission, and it 
is obvious that his purpose would have been defeated by an 
exhibition of state ceremonial. 

Thus matters stood at the beginning of the seventeenth 
century, when permanent legations became common. Soon 
after we find the Agent disappearing from the ranks of 
diplomatic ministers, and becoming merely a person ap- 
pointed by a Prince to manage his private business at a for- 
eign court. But the distinction between the representative 
of his sovereign's person and the representative of his sov- 
ereign’s affairs continued to be made, llie first was called an 
Ambassador, the second an Envoy or an Envoy Extraordinary. 
Below the Envoy in rank came at tlie lieginning of the 
eighteenth century a third class called liesidents. Vattel 
says of them that their ^‘representation is in reality of the 
same nature as that of the Envoy,” ^ but custom undoubtedly 
ranked them below the second order of diplomatic ministers. 
Sometimes they had no Letters of Credence, and in that case 
their mission must have been of a semi-private character. 
To these three orders of diplomatic agents Avas added in the 
eighteenth century a fourth, that of Ministers. According 
to Vattel this was done to avoid the constant disputes about 
precedence which, judging from their number and bitter- 
ness, must have taken up no small portion of the time and 
energy of the diplomatists of the last two centuries. He 
says “The Minister represents his master in a vague and 

1 Droit des Gens, IV., § 73. 
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indeterminate manner, wliich cannot be equal to the first de- 
gree, and consequently makes no difficulty in yielding to an 
Ambassador. He is entitled to all the regard due to a person 
of confidence to whom the sovereign commits the care of his 
affairs, and he has ail the rights essential to the character 
of a public minister. ’ ’ ^ The very essence, then, of a Min- 
ister was the indeterminate character of his position. He 
was “not subjected to any settled ceremony,” and we can- 
not therefore rank him with the other kinds of diplojnatic 
agents. The only thing absolutely fixed about him was that 
he came below an Ambassador in order of precedence. 
Sometimes he was called Minuter Plenipotentiary^ a title 
which seems to have implied higher rank than simple Min- 
ister. ^ 

§143. 

The foregoing remarks point to the confusion which 
existed a hundred years ago as to the relative rank of dijilo- 
matic agents, and demonstrate clearly tlie need 

”... .... A ^ C’lassifioatlon 

of some authoritative classilication. At the Con- of ai^iomatio 

miniKtera. 

gress of Vienna in 1815 an attempt was made 
to establish by general consent a regular order of rank and 
precedence. The result was the establisliment of the three 
following classes: — 

(а) Ambassadors and Papal Legates or Nuncios. These 

represented the person and dignity of their sovereign 
as well as his affairs. 

(б) Envoys, Ministers Plenipotentiary, and others accredited 

to sovereigns. 

(o') Charges d' Affaires, accredited not to sovereigns, but to 
Ministers of Foreign Affairs.^ 

This order, however, failed to reconcile every difference. It 
had been agreed that, while all the diidomatic agents belong- 

^ Droit des Gens, IV., § 74. ^ c, de Martens, Guide Diplomatique, § 11. 

® Hertslet, Map of Europe by Treaty, I., 62, 63. 
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ing to a class should rank before any of the class below it, 
within a class precedence should be determined according to 
the length of the stay of each individual diplomatist at the 
Court to which he was accredited. But in practice it was 
found that the Great Powers were unwilling to allow the 
Envoys and Ministers of minor states to take precedence of 
their representatives of the second class. Accordingly the 
Congress of Aix-la-Chapelle of 1818 created a class of Min^ 
isier$ Resident accredited to Sovereigns^ which it interpolated 
between the second and third of the classes agreed upon at 
Vienna.^ The minor states could thus have Ministers, and 
yet avoid making a claim for them to precedence over the 
Ministers of the Great PowerKS. This device seems to have 
been successful. The order and rank of diplomatic agents 
is now settled by a general agreement to recognize the four 
classes above dcscril)e(l, and to regulate precedence in each 
class by length of residence. Each state sends what kind 
of representative it pleases, the only restriction being the 
now obsolete one that none but states enjoying Royal Honors 
can send Ambassadors. States agree as to the rank of their 
respective agents at each other’s courts, and send to every 
neighbor a representative of the same class as the represen- 
tative they receive from it. Thus when in 1893 the United 
States resolved for the first time in tlieir history to employ 
diplomatic agents of the 'first class, they accredited Ambassa- 
dors to Great Britain, France, and a few other great powers 
who were willing to raise their Ministers at Washington to 
ambassadorial rank. 

Ambassadors used to have a right to a Solemn Entry into 
the capital of the state to which they were sent. This took 
place at the beginning of their mission, and was made an 
occasion of great display. The Ambassadors of other states 
joined in the procession and sometimes quarrelled for pre- 
cedence. For instance, in 1661 an armed conflict took place 
on Tower Hill, London, between the retinues of the French 
^ Hertslet» Map of Europe hy Treaty, 1.. 
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and Spanish Ambassadors, on account of the attempt of each 
to follow next to the King in the procession formed for the 
Solemn Entry of the representative of Sweden. In the 
course of the struggle a vSpaniard ham-stringed tlie horses of 
the French Ambassador’s coach, and thus enabled the Span- 
ish coach to take the coveted place; but reparation was 
afterwards obtained by Louis XI V-, who threatened war 
should it be refused.^ The discontinuance of the practice 
of Solemn Entry renders such scenes impossible now. Am- 
bassadors, as representing the person and dignity of their 
sovereign, are held to possess a right of having personal inter- 
views, whenever they choose to demand them, with the sov- 
ereign of the state to which they are accredited. But modern 
practice grants such interviews on suitable occasions to all 
representatives of foreign powers, whatever may be tlieir rank 
in the ditjlomatic hierarchy. Moreover tlie })rivilege can have 
no particular value, because tlie verbal statements of a mon- 
arch are not state acts. Formal and binding international 
negotiations can be conducted only through the Minister of 
Foreign Affairs, 

§ W4. 

Every independent member of the famil}^ of nations pos- 
sesses to the full the right of sending diplomatic ministers 
to other states ; but it belongs to part-sov- 
ereign communities only in a limited iorm, tiie posse.vK tbo right 

, . , . ofiegufioM 

exact restrictions uijon the diplomatic activity ol funy ; phii-hov 

* " tvreign stat^js j>()8" 

.scsri it: t(j u lija- 
ite<l oxu-ul. 

defines its international position. Egypt, for 
instance, under the Sultan’s Firmans of 18G() and 1.8G7 may 
negotiate commercial and postal conventions witli foreign 
powers, provided they do not contain political arrange- 
ments ; and to this condition the Firman of 1879 added 
the furtlier obligation of communicating them to the Porte 
before they are published.*^ In tlie case of tlie looser sort of 

1 Ward, History of the Law of Nations, II., 458-402. 

, Holland, European Concert in the Eastern Question, pp, 116-X28. 


each being determined liy the instrument wliieli 
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Confederations the treaty -making and negotiating power of 
the states which comprise them is limited by the Federal 
Pact. Thus each member of the German Confederation 
which existed from 1815 to 1866 was bound not to do any- 
thing in its alliances with foreign powers against the security 
of the Confederation or any member of it, and when war was 
declared by the Confederation no member of it could nego- 
tiate separately with the enemy. ^ Permanently neutralized 
states can make no diplomatic agreements which may lead 
them into hostilities for any other purpose than the defence 
of their own frontiers. Belgium, for instance, though she 
took |)art in the Conference of London of 1867, which 
decreed and guaranteed the neutralization of Luxemburg, 
did not sign the Treaty of Guarantee because it bound the 
signatory powers to defend the Duchy from wanton attack. 


§ 145 . 

It can hardly be said that states are under an obligation 
to send and receive di]>lomatic agents, but, as witliout them 
Th<* rupture of ollicial intciaiational intercourse would be im- 
aourilTa possible, any state; wliicb declined to nuike use 

air/bTd.Vin SVr. ^ of theiu wolild ipso facto put itself out of the 
family of nations and beyond the pale of luternational Law. , 
No eivilized state is likely to wisli to do this ; and therefore 
we may assume witli confidence tliat all sucli statics will ex- 
ercise their liight of Legation. But a state may for grave 
cause temporarily break off diplomatic; intercauirse with 
another state. Such an act is, liowcver, a marked affront, 
and is therefore tlie sign of a rupture which only just falls 
short of war, and indeed may lead to it. l\>r example, in 
January, 1793, Great Britain broke oif diplomatic inter- 
course with France owing to the execution of Louis XVI. 
on the 21st of that month, and ordered Chauvelin, the 
French Ambassador, to leave the eountry. A few days 

1 Wheaton, International Late, § 47. 
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later, on February the 8th, France commenced war. When 
states have previously determined upon war, the withdrawal 
of the diplomatic representatives on both sides is an invaria- 
ble preliminary or concomitant of the first acts of liostility. 
But unless such a resolve has been taken, ifc is possible that 
the displeasure shown by the cessation of diplomatic inter- 
course may 2 )ass over without a rupture of i^eacef ul relations. 
This occurred in connection with the case of Sir Henry Bui- 
wer, the British Ambassador at Madrid in 1848. He was 
ordered by tlie Spanish Government to leave the country on 
tlie ground that ]ie liad been concerned in aiding rebellion. 
Diplomatic intercourse between Great Britain and S])ain was 
in consequence broken otf for two years, at the enb of which 
time it was resumed, no hostilities luiving taken place in the 
meantime.^ It is ol)vi()Us, however, that this mode of show- 
ing displeasure is ]iot suited to disagreements bed; ween two 
states of the first rank ; for the amount of busim^ss requir- 
ing the attention of their representatives at tlu^ s(%'it of eacli 
other’s government is too great, and itvS nature too im])ortant, 
for it to be allowed to accumulate or remain undone with 
impunity. 


§ 06 . 


Though the suspension of all intercourse is a sign of rup- 
ture, yet a state may witliout offence I'cfuse to receive a 
particnlar individiuil as diplomatic repr(?s{ujta- 
tive from one of its neighbors, if it has good 
reasons for objecting to liim. The fact that lu! 
is personally obnoxious to the sovereign of tiie 
country to which it is proposed to send him is 
accepted as sulhcient ground for a refusal. Thus France 
declined to receive the Duke of Ihickiiigham as Ambassador 
Extraordinary from Charles I. of England, i)ecause on a 
previous visit to the Freiich Court he liad posed as an ardent 


l>\it a may 

^v■iI.ll(tt!t ott< ru'<* 
r(‘fiise <>!! 
yi tunMls U> 
a indi- 

vidual, ask for 
Ids ivcaJJ, 


1 Wheaton, International Law (Boyd's ed.), § 225 d. 
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lover of the Queen. ^ But should the objection raised be 
trivial, the government which proposed to send the repre- 
sentative is not bound to acquiesce in his rejection. A case 
of tins kind occurred in 1885 when Austria declined to 
receive Mr. Keiley as Minister of the United States on the 
ground that his wife was a Jewess and that he was married 
to her by civil contract only. President Cleveland declined 
to cancel liis appointment, and on his resignation made no 
new nomination, but entrusted the interests of America at 
Vienna to the Secretary of Legation acting as Charge d’ Af- 
faires ad interim.^ 

Another reason for rejecting a diplomatic representative 
is public and pronounced hostility on liis part to the people 
or institutions of the country to which he is accredited. 
The same Mr. Keiley who was refused on such inadequate 
grounds l)y the Government of A ms tria- Hungary had previ- 
ously l)een refused for much better reasons by the Italian 
Kingdom. He liad, according to ‘'oi)enly inveighed 

against the destruction of the temporal power of the Pope”; 
and as its overthrow was effected by the arms of Italy, and 
in consequence relations of pronounced bitterness existed 
between tlie Pa|)acy and tlie Italian Government, it was 
hardly to be sup])osed that liis mission could be conducted 
in an aeceptaljle manner. If a proposed representative is 
one of the subjec^ts of the state to which lie is sent, it may 
deeJine to receive iiim on the ground that the immunities of 
an ambassador are incompatible with tlie duties of a citizen. 
But, should he be received, full dijilomatic privileges must 
be aecordeil to liirii. His country can refuse liiin, or accept 
him on conditions, if such conditions are agreed to by the 
power which sent him, but having once received liim, it is 
not at liberty to exercise any authority over liim on the 

^ Gardiner, England under the Duke of Buckingham and C%arle$ VoL 
I., pp. 182, 183, 329. 

- Wliartoii, International Law of the United States, § S3. 

^ International Law, p. 298, note. 
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ground that he is a subject and therefore amenable to its 
law. This point was raised in the case of Sir Halliday 
Macartney, a British subject who acted as Secretary to the 
Chinese Legation in London, An attempt was made in 
1890 to compel him to pay local rates on the house which 
he occupied ; but it was decided that the claim could not be 
sustained, since he had been received without conditions in 
his diplomatic capacity and was therefore entitled to full 
diplomatic immunities. ^ 

Just as a state may without offence decline to receive any 
particular person as the diplomatic representative of another 
state, if it has reasonable grounds for its refusal, so it may 
demand tlie recall of a resident Ambassador or other agent 
who has made himself obnoxious to the government of the 
country or the head of the state. Such a request is granted, 
if there is good reason for it, and if the Ambassador’s coun- 
try desires to remain on friendly terms with the country 
which demands his recall ; but the better opinion appears 
to be that it is under no obligation to lauaill merely because 
it is informed that the otlier government desires to be rid 
of the individual in question.^ It has a right to ask for 
reasons and to judge of th(mi ; and though, if it deems them 
inadequate, it cannot compel the autliorities of the other 
state concerned to carry on diplomatic business with the 
agent whose conduct is impugned, it may decline to order 
him liome, and may mark its sense of his dismissal by leav- 
ing the embassy for a time in charge of an inferior member 
of its diplomatic service. The early history of the United 
States affords an instance of the recall of a di[)lomatic min- 
ister on a demand caused by the most persistent and out- 
rageous provocation. M. Genet, the Minister of the French 
Republic, openly violated the neutrality of the United States 
in the war between England and revolutionary France. He 
even attempted to set up French Prize Courts within Amer- 

1 The London Times^ Feb. 25, 1890. 

^ Me$aage of President Harrison^ Jan. 25^ ld92» 



268 


BIGHTS AND OBLIGATIOKS 


ican jiirisdiction ; and, instead of heeding the remonstrances 
addressed to him by the administration of Washington, en- 
deavored to stir up popular feeling against the President 
and his Cabinet. At last a request was made for his recall ; 
and the French Government not only acceded to it in 1794, 
but asked that he and his agents might be sent home under 
arrest, an extreme step which Washington very wisely de- 
clined to take.^ In a much more recent case dismissal was 
added to the demand for recall. In the course of the Pres- 
idential campaign of 1888 Lord Sackville, the British Min- 
ister at Washington, received a communication purporting 
to come from a Mr. Murcihison, a naturalized American citi- 
zen of British birtli resident in California. The letter asked 
information from him as to the frieiKlliness of the existing 
administration towards Great Britain, and intimated that 
the vote of the writer depended upon the reply, which 
should “be treated as entirely secret.” Lord Sackville 
answered, in a communication marked ‘-‘Private,” that it 
was impossible to predict the course whicli Mr# Cleveland 
would take towards Great Britain if he were re-elected, but 
that in the writer’s belief the party in power was desirous 
of maintaining friendly relations with the mother country. 
The letter of inquiry turned out to be a trick concocted for 
election purposes. It was published along with Lord Sack- 
ville’s reply, and distributed broadcast as a campaign docu- 
ment by the party opposed to the Cleveland administration. 
In the midst of the excitement caused by it the British 
Minister granted an interview to a representative of a New 
York paper, in the course of which he is reported to have 
said, “Of course I understand that both the action of the 
Senate and the President’s letter of retaliation were for 
political effect.” Three days after he wrote to Mr. Bayard, 
then Secretary of State, to disclaim any intention of impugn- 
ing the action of the executive. Under these circumstances 
his recall was demanded by telegraph on the 27th of Octo- 

^ Wharton, International Law of the United StateSf § 84. 
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ber. His Government felt unable to come to a decision till 
it had been placed in possession of the allegations against 
him and the evidence on which they were founded ; but 
without further delay he was dismissed and his passport 
sent to him on the 30th of October. The British Minister 
acted with an absence of discretion remarkable in an experi- 
enced diplomatist. But he was deceived by a dishonorable 
artifice ; and it ill became the country where the considera- 
tion due to a foreign representative had been so strangely 
neglected to hurry him out of its territory before his own 
Government had an opportunity of examining the evidence 
against him. Moreover, a new terror will be added to 
official life, if the case is to be taken as a precedent for 
surrounding private communications with the caution hith- 
erto reserved for public statements.^ 

§ 147 . 

A number of formal observances have grown up with 
regard to the reception and departure of diplomatic min- 
isters. They receive from tlieir own Govern- oommencrn.nt 
ments various documents, which confer on 
them their official character, and give them 
information as to the questions they are ex- 
pected to deal with and the methods to be followed in ne- 
gotiating upon them. First and most impoi-tant among 
these documents is the Letter of Credence. It sets forth the 
name of the diplomatic agent and the general object of his 
mission, and requests that he may be received with favor 
and have full credit given to what he says on belialf of his 
country. It is generally addressed by the sovereign who 
sends to the sovereign who receives the minister ; but in the 
case of a Charge d’ Affaires it is written by Foreign Min- 
ister to Foreign Minister ; and when the head of a state is 
a temporary president or other elected officer, Letters of 

1 British State Papers, United States, Nos. 3 and 4 (1888). 
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Credence are addressed not to him, but to the state of which 
he is for the time being the chief ruler. Power to act 
generally on behalf of his country is granted by the Letter 
of Credence a diplomatist takes with him to the Court where 
he is to reside. But agents charged with special business 
receive a document called their Full Powers, which is signed 
by the sovereign they represent and countersigned by his 
Minister for b'oreign Affairs. The most common of these 
documents are the General Full Powers, which give author- 
ity to their possessor to negotiate with each and all the 
states represented at some Congress or Conference. They 
are generally delivered to the presiding plenipotentiary at 
the first sitting of tlio Conference, or exclianged and veri- 
fied by the diplomatists present. A duly accredited diplo- 
matic agent (tarries witli him, in addition to his Letter of 
Credence or Ids Full Powers, a Passi:>ort which authorizes 
him to travel and describes his pei'soii and office. In time 
of peace it is a sunicient protection to him on his journey 
to the Court to which he is sent ; but in time of war an 
ambassador sent to the enemy’s (xovernment requires a pass- 
port or safe conduct from it. No ininistor starts on his 
mission without his Instructions, These are direcitions given 
to a diplomatic agent for Ids guidance in the negotiations he 
is sent to conduct. Tliey ma}^ be oral, but they are almost 
invariably written. He is not to communicate tliem to the 
Government to which he is accredited, or to his fellow Pleni- 
potentiaries at a Conference, unless specially authorized to 
do so. If points arise on which he is without instructions, 
or on which lie deems it expedient to deviate from his in- 
structions, he must refer to his Government for directions. 
This is called accepting a proposal ad referendum ; and it 
is frecpiently resorted to now that the telegraph and steam 
have made communication between a government and its 
agents at a distance rapid and easy.^ 

^ Twiss, Laxo of Nations, §§ 212-214; C. do Martens, Guide Diplomor 
tique, Ch. IV. 



COKKECTED WITH DIPLOMACY. 


2T1 


When a diplomatic minister reaches the capital of the 
country to which he is accredited, he notifies his arrival 
to the Minister for Foreign Affairs and demands an audi- 
ence of the sovereign for the purpose of delivering his 
Letters of Credence. Ambassadors are entitled to a Pub- 
lic Audience, whereas ministers of the second and third 
classes have only a right to a Private Audience, and Cliargds 
d’ Affaires are obliged to be content witli an aud ience of the 
Foreign Minister. The Public Audience is more ceremoni- 
ous than the Private Audience, but at both the Letters of 
Credence are delivered to the sovereign, and formal speeches 
of good-will and welcome are made to one another by the 
two parties to the interview. When the diplomatic agent 
has gone through this ceremony all the rights and immuni- 
ties of [)ublic ministers attach to him and continue till the 
end of his mission. Previously tliey are liis ratlicr by cour- 
tesy than of riglit, with the exception of personal inviolability, 
which he possesses from the moment he starts to fulfil his 
mission. On the departure of a minister lie lias a similar 
formal audience to jiresent his Letters of liccalL It was 
once a custom to give presents to departing diplomatists; 
and during the sevcnteentli century a good deal of energy 
seems to have been spmit in quarrels about them ; for if tlie 
representative of one sovereign imagined that what he had 
received was of less value than what had lieen given to tli(3 
representative of another sovereign, he deemed his master 
insulted and made the court ring witli his complaints. 
Some powers, tlie United States lieing one of tliem, have 
forbidden their di])lomatic agents to receive thesis ffirinal and 
official parting gifts, and tliey have now fallen into disuse. 

There are numerous ways in which a di])lomatie mission 
can be terminated. It comes to an end by the death or 
recall of the minister, oi* by the expiration of the time fixed 
for the duration of the mission, or by the success or failure 
of its special purpose, or by the return of tlie regular minis- 
ter to his post in cases where a minister has lieeri aceredited 
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ad interim. The death of the sovereign to whom the diplo- 
matic agent is accredited, or the death of his own sovereign, 
terminates the mission in the case of monarchical states; 
but the election of a new chief magistrate of a Republic 
makes no difference in this respect. If a minister is sent 
away in consequence of having given grave offence, or if he 
goes away in consequence of having received grave offence, 
whether offered to himself personally or to the state which 
he represents, his mission is in both cases brought to an end. 
Moreover it is technically terminated by a change in his 
diplomatic rank; but in such a case he presents at the same 
time his Letters of Recall in his old capacity and his Letters 
of Credence in his new capacity, and thus commences a new 
official life at the moment of the dissolution of his former 
one. Strictly sx)eaking the death of a diplomatic minister 
terminates all the immunities enjoyed by those dependent 
on him; but kindness and courtesy demand that tliey be 
continued for a limited time to his widow and children, in 
order to give them the means of winding up his affairs and 
removing from the country.^ 

§148. 

In addition to its purely diplomatic agents each civilized 
state maintains in the territory of its neighbors commercial 

agents, called Consuls^ whose duty it is to 

Consulfl — their • i 

position and im- assist merchants and seamen of the country 

muuities. _ ^ 

which employs them, and generally to further 
the interests of its commerce. They are not clothed with 
the diplomatic character, neither are they concerned with 
public affairs. They are appointed by the sovereign of the 
country whose agents they are, and they receive from the 
Foreign Office of the state where they reside a document 
called an Exequatur., which authorizes them to act as Con- 
suls in that state, and to hold official communication with 
1 C. de Martens, Guide Diplomatique, Ch. IX. 
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the functionaries of its home administration. They may be 
natives of the country which uses their services, or natives 
of the country in which they fulfil their duties, or natives of 
third countries domiciled in the country where they act. 
They are often engaged in trade; but some states forbid the 
members of their regular Consular Service from engaging in 
mercantile transactions on their own account. In Moham- 
medan countries, and in the East generally. Consuls are 
placed by treaty stipulations on a very different footing 
from that which they occupy in Western states. They exer- 
cise jurisdiction, as we saw when dealing with the subject,^ 
over citizens of the state whose agents they are, and in the 
exercise of this jurisdiction judicial functions necessarily fall 
upon tliem. In order to protect them they have a large 
share of the diplomatic immunities denied to Consuls else- 
where. In times of disturbance or popular violence their 
Consulates are used as places of refuge for their com})atriot8 
and for others whose lives are in danger; and when the flag 
of their country is hoisted over these buildings they are held 
to be inviolable. Moreover it seems that in several of the 
South and Central American Republics Consuls are used as 
agents for political purposes and accredited as Charges 
d’Affaires. In such cases the diplomatic character attaches 
to them and the consular character is merged in it. They 
gain the immunities of public ministers and must be treated 
as such. But these cases are exceptional and anomalous. 
The general rule about Consuls is that they are commercial, 
not diplomatic, agents. They are under the local hiAv and 
jurisdiction, and their residences are not held to be exempt 
from the authority of the local functionaries. But as a mat- 
ter of comity which can hardly be distinguished from strict 
right the official pax)ers and arcliives of tlie consulate are not 
liable to seizure, and soldiers may not be quartered in its 
buildings, nor may the Consul himself he compelled to serve 
in the army or militia.^ 

1 See § 131. 2 Halleck, International Law (Baker’s ed.), II., 313 et seq. 
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§ 149 . 

Several times already we have had occasion to mention 
that diplomatic ministers resident at foreign courts possess 
Dipioiufttic iiiima- manj^ immunities. Speaking generally we, may 
^reijortii nature aini say that they aud their suites are exempt from 

the reason for their 

existence. the local jurisdiction. A good deal ol doubt 

exists as to the exact limits of their exemption; but the 
reason for its existence is clear. An ambassador could not 
attend to the interests of his country with perfect freedom 
and absolute fearlessness, if he were liable to be dealt with 
by the local law and sul)jected to the autljority of the offi- 
cers of the state to Avhicli. lie was sent. In considering the 
nature and extent of diplomatic privileges it Avill be con- 
venient to divide them into Immuriities connected tvith the 
Person and Inununities connected zvith Property, and to con- 
sider each class separately, though tlie line of demarcation 
between them is not always easy to draw. 


§ rw. 


Immunities connected zvith the Person are granted in the 
fullest degree to public ministers and those of their suite 
immunitieB con- possess the diplomatic cliaracter and there- 

pemm of hold a privileged position in tlieir own 
lojiiatic agent. right, aiid ill a Icsscr incasure to tlie minister’s 
wife, children, private secretary, chaplain and servants, who 
are necessary for his comfort and convenience, but do not 
belong to the diplomatic service of his country. With 
regard to all matters settled by the lex domicilii, the legal 
position of diplomatic agents resident abroad is that of per- 
sons resident in tlieir own countiy. As to their private 
rights and obligations, they are subject to the hiAv of the 
state wliich sends them ; and all children born to them 
abroad are held to be subjects of their own country. They 
cannot be arrested unless they are actually engaged in plot- 
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ting against the security of the state to which they are ac- 
credited, and even in such an extremity application for their 
recall should first be made unless the matter is too urgent 
for delay. This view of the law is upheld by the case of 
Count Gyllenborg, which occurred in 1717. He was Swedish 
Ambassador to England, and while acting in that capacity 
had made himself one of the prime agents in a conspiracy 
to overthrow George I. and set the old Pretender on the 
English throne. The Courts of Sweden and Spain were 
concerned in the plot along with the English Jacol)ites, and 
one of its leading features was the invasion of Scotland by 
12,000 SAvedish tr<K)ps. Tlie British Government obtained 
a clue to the cons])iracy by intercepting some letters. Tliey 
therefore arrested Gyilenl)()rg and seized his diplomatic doc- 
uments, in whicli they found full proof of all t1»ey had sus- 
pected. In consequence they detained the (h)unt as a pris- 
oner, till lie was exchanged for the English Ambassador to 
SAveden, avIio had been arrested in retalintion. Idie minis- 
ters of foreign j)OAvers in l^ondon protest(;d against Gyllen- 
liorg’s ai’rest as a breach of Internat/mnal LaAv ; Imt when 
the reasons for it were ex])hiined to them, all exce])t the 
Spanish Ambassador professed tliemsel ves satisfied ; and, as 
S|)ain Avas one of the jiarties to the plot, its protests were of 
little Aailiic.^ There can be no doubt that the British Gov- 
ernment was riglit in the main, tliongh in tliese <lays a min- 
istei* in G^'llenlairg’s position would merely l>e escortcal out 
of the country. In tlie very next year tlie French Ib^gcnt 
ordered the arrest of the Prince of (adlarmare, tlie Sj)anish 
Ambassador at Paris, who had been engaged in a conspiracy 
to seize the Duke of Orleans and proedaim King of Spain 
liegent of France in his stead, with the Duke of Maine as 
Deputy. 2 On this occasion no protests were made liy third 
powers ; and the tAVO cases together may be lield to have 

1 Ward, History of the Law of Nations^ II., 518-550 ; C. de Martens, 
Causes CelebreSy I., 75-138. 

2 C, de Martens, Causes CelebreSy L, 139-173, 
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conclusively established the doctrine that a foreign minis- 
ter’s inviolability does not extend to cover acts done against 
the safety of the Government to which he is accredited. It 
must, however, be remembered that he may not be tried and 
punished by the offended state. It has no jurisdiction over 
him ; and its right to deal forcibly with him at all is based 
upon and limited by considerations of safety and self-defence. 

Visitors and hangers-on of the embassy do not possess 
the privilege of personal inviolability, but come under the 
jurisdiction of the state in whose territory they are. This 
was settled by a case which arose in 1653. In that year 
Don Paiitaleon Sa, the brotlier of the Portuguese Ambassador 
in England, conimitted murder under circumstances of pecu- 
liar atrocity. He got into a quarrel at the London Exchange 
with Colonel Gerhard, and set upon him with a band of 
attendants. The Colonel was, however, rescued ; but the 
next night Sa came to tlie Excliange with fifty armed Por- 
tuguese, and commenced a general attack on all wlio were 
tliere, one man being killed and several wounded before the 
horse-guards came and put down the riot. The Ambassador 
gave up tlie delinquents, but Don Paiitaleon declared that 
he was clothed with the diplomatic charactCT*, and claimed 
to be under no jurisdiction but tliat of the King of Portu- 
gal. It was, however, shown that he was not an ambas- 
sador at tlie time, but had only received from his sovereign 
a promise tliat lie should be accredited as Ambassador on 
the recall of his brother, wliieh was momentarily expected. 
His brother, the real Ambassador, interceded for him ; but 
Cromwell allowed the law to take its course, and he was 
tried, convicted and hurig.^ His real position seems to have 
been somewhat doubtful. He certainly was not the head 
of tlie l*ortuguese Legation, and therefore Hale is mistaken 
in supposing that his case supports the contention that an 
ambassador may be tried for murder. ^ If he is to be re- 


1 Ward, History o f the Laic of NationSy II., 636-646. 
^ Hale, Fleas of the Crowriy I., 90. 
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garded as a member of liis brother’s suite, all we can say 
is that International Law has developed since his time and 
would not now permit a trial and execution under similar 
circumstances by the authorities of tlie state where the crime 
wiis committed. But if he was simply a visitor at the em- 
bassy, he would not be protected by diplomatic immunity to- 
day any more than he was two hundred and forty years ago. 

A public minister is free from legal process as well as from 
personal restraint. He cannot be compelled to appear in 
court and plead ; but if he chooses to waive his privilege, 
the courts will deal witli him cither as jdaintiff or defend- 
ant, Having submitted himself to their jurisdiction, he is 
bound to go through all that is needful to tlu^ due conduct 
of the case. He cannot, for instance, refuse to answer awk- 
ward questiojis in cross-examination on the plea of diplo- 
matic imniunity. The question whetlun’ lie may waive liis 
privileges himself, or wlietlier his Government is alone com- 
petent to do so, is one to be decided, not by International 
Law, but by the law of eacii seiiarate state? foi* its own diplo- 
matic agents. If the evidem^e of the minister of a foreign 
power is required in an important case, lie must be? requested 
to appear and give it ; but he cannot lie compelled to do so. 
Rather tliaii defeat the ends of justice ambassadors will 
generally consent to waive tlieir immunity and give the 
requireel testimony. But in 1856 the r)ut(?h Minister at 
Washington, who was an essential witness in a ease of 
murder, refused to appear in open court, thougli he was 
willing to make a dejiosition on oatli. His Government 
declined to order him. to give evidence puldiely, and tbe 
United States demanded liis recall in consequence ; but 
they could not force him to a^^pear and testify.^ At tlie 
trial of Guiteau for the assassination of President Garfield, 
the Minister of Venezuela appeared as a witness and gave 
his testimony in open court.^ 

^ Wheaton, Inter^iational Law (Lawrence’s ed.)» PP* 303, 394. 

* Wharton, International Lato of the United States^ § 98. 
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When permanent legations were first established by states 
at one another’s courts, many extreme pretensions were put 
forward by ambassadors, and among them was the claim to 
exercise civil and criminal jurisdiction over the members of 
their suites according to the laws of their own country. 
But in modern practice no such right is conceded, and it 
would not now be demanded. In civil matters tlie utmost 
a diplomatic minister can do is to authenticate testaments 
and contracts made before him by members of his suite ; and 
his chaplain may solemnize marriages between subjects of 
the state whicli has accredited him in tlie cliapel of the 
embassy, if the laws of their conntry allow it ; but there is 
great doubt and great diversity of practice with regard to 
tlie marriage of foi*eigners, or marriages between a subject 
of tlie and)assador’s state and a foreigner.^ In criminal 
matters which arise between members of his suite, the head 
of the legation takes and pre|)ares the evidence, but sends 
the accused home for trial ; and he possesses a similar power 
as to tlie servants of the embassy, tliough its limits are un- 
certain and disputable. 

Tliere has been, and still is, some difference of opinion 
among jurists as to whether a dijilomatic* agent, travelling 
to las destination tlirough the territories of third powers at 
peace with his sovereign, is entitled within them to full per- 
sonal inviolability, or whether he can expect only the protec- 
tion given to an ordinary traveller. Probably as a matter 
of strict right the latter is all that can be demanded; but 
the comity of nations would dictate the recognition of the 
ambassadorial character and the protection of the foreigner 
clotlied with it from all molestation on bis passage through 
the territory to his proper destination, thougli it may well 
he doubted whether immunity shouhl l)e granted to him if 
he made a stay of considerable length in the country. A 
bellige^mt can, of course, capture hi's enemy’s ambassadors 
in any place where it is lawful for him to carry ou hostili- 
^ Hall, International Law, pp. 181, 182, aud note. 
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ties, unless he has himself provided them with a safe-con- 
duct. It seems to be settled that Commissioners aj)pointed 
in accordance with treaty stipulations for special purposes, 
such as the marking out of a frontier or the superin- 
tendence of a military evacuation, liave no right to diplo- 
matic immunities. A British Commissioner appointed under 
the Treaty of 1794 was tried for an offence against tlie local 
law by an American court at Pbiladelpliia, and the English 
Government made no complaint.^ 

The immunities of the members of a diplomatic minister’s 
family and Iiousehold are granted to them because his com- 
fort and dignity could not be properly provided for unless 
they were free to a great extent from the local jurisdiction. 
His wife not only sliares his personal inviolability, but is 
also a partaker' of the ceremonial honors paid to liim. His 
cliildren occupy a similar {)osition; and his chaplain and 
private secretary are certainly free from arrest, as also are 
the messengers and courier’s attardied to tlie embassy. It is 
generally hold tliat the regular servants of tlie minister, as 
distinct from such persons as workmen temporarily emplo^nxl 
about the premises or individuals who give uf) but a small 
portion of their time to their duties in connection with 
embassy, are cxmnpt from the local jurisdiction. But there 
is no uniform practice as to the extent of their immunities, 
nor is there any agreement among the autliorities as to wdiat 
their privileges ought to be. I'he law of England on the 
subject, as embodied in a statute ^ vvliicli is always held by 
British judges to be declaratory of the law of nations, declares 
void all writs and processes issued against thorn, unless tliey 
are traders. But in criminal matters tlie British authorities 
claim a right to exercise jurisdiction over tlie servants of 
the embassy, if the offence is committed outside the min- 
ister’s residence. In most countries they would not be 
arrested without the special permission of the ambassador; 

1 Wharton, International Law of the United States^ § oJa. 

^ 7 Anne, c. 12. 
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and in modem times difficulties are generally prevented by 
the exercise of tact and judgment. If the servant of a pub- 
lic minister commits a criminal offence, his master either 
dismisses him from his service, and thus puts an end at 
once to all claim for immunity, or hands him over to the 
local authorities to be dealt with according to their law. 
Only when the offence is a serious one, and is committed 
within the residence of the minister, does he, as a rule, 
arrest the perpetrator and send him home for trial. In 
civil cases he grants j^ermission for his servants to be pro- 
ceeded against in the local courts. In order to avoid mis- 
understandings and controversies as to the persons entitled 
to immunity, most states require the heads of the foreign 
legations to send periodically to tlie Secretary for Foreign 
Affairs a list of the members of their suites and the servants 
in their employ. 

§ 151 . 


Immunities connected with Property apply first and fore- 
most to the official residence of the ambassador, usually 
Immunities con- Called lils Hotcl. It is generally regarded as 
proptit^ofcic inviolable excejit in cases of great extremity, 
ipiomatio aKent. fictiou of cx-territorial ity is sometimes 

applied to it, and it is held to be a portion of the state to 
which its occupant belongs. But the theory is a clumsy at- 
tempt to account for what is better explained without it. 
If it were true, the Hotel could in no case be entered by the 
local authorities ; whereas it is universally admitted that the 
extreme circumstances which justify the arrest of a diplomatic 
minister of a foreign powder and the seizure of his papers, 
justify also forcible entry into his Hotel and its search by the 
officers of the state to which he is seiit,^ Moreover it is now 
settled that in European countries ambassadors do not pos- 
sess a right of giving asylum in their residences to criminals 
and refi%ees, though in the last centurj" they were disposed 


^ No such justification could be put forward for the attack of the Chinese 
troops and Boxers upon the embassies at Pekin in June and July, 1900. It was 
a wanton outrage wMch put those guilty of it outside the pale of civilization. 
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to claim it. There appears, however, to be a binding cus- 
tom in favor of harboring political refugees in the South 
and Central American states, and in Oriental countries. 
The frequent revolutions in the former group of states, 
and the barbarous treatment of political offenders in the 
latter, are held to justify a departure from the ordinaiy 
rule. The reception of Balmacedist refugees by Mr. Egan, 
the United States Minister, in the course of the Chilian 
revolution of 1891, is a case in point. ^ 

Some states do not recognize the immunities of the 
ambassador's residence as existing to the extent usually 
claimed. France holds that the privileges of the Hotel do 
not extend to acts done within it affecting the inliabitants 
of the country in which it is situated.^ Great Britain 
claims the right of arresting servants of the embassy within 
the precincts of the Hotel. This was clearly shown by a 
case which occurred in 1827, when the coachman of Mr. 

• Gallatin, the American Minister in London, was arrested in 
his stable by the local authorities on a cliarge of assault com- 
mitted outside the embassy. The attention of the British 
Foreign Office was called informally to the subject ; and in 
reply it was asserted that the law did not extend “-to pro- 
tect mere servants of ambassadors from arrest upon criminal 
charges,’’ and that the premises occupied by a diplomatic 
minister were not entitled to inviolability. The magistrates 
who issued the warrant were, however, told that they ought 
to have informed the Minister of what they had done, in 
order that his convenience might be consulted as to the time 
and manner of making the arrest.^ The attitude of France 
and Great Britain in this matter is rather an exception to 
the general practice of states than an example of the en- 
forcement of an ordinary rule. But it must be admitted 

^ Correspondence accompanying President Harrison's Message of Jan* 25p 
1892. 

* Hall, International Lawy § 52. 

* Wharton, International Law of the United States, § 94. 
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that the exact limits of the inviolability of the Hotel are 
ill-defined. The ambassador is free from the payment of 
taxes levied upon it, whether for purposes of state or for 
the inaintenance of municipal government ; but if the charge 
for such commodities as light and water takes the form of 
local taxation, he would be expected to meet the demands 
for them, just as he is expected to j>ay the bills for the pro- 
visions consumed by his household, though he cannot be 
compelled to do so, since his person is inviolate and his 
house and goods exempt from legal process. The other 
official property of the embassy shares the immunities of 
the Hotel. It may not be seized, distrained upon, or dealt 
with in any way, except in. extreme cases of state necessity. 

Among the privileges covered by tlie principle of the 
general inviolability of the official residence of the legation 
one of the most important is the celebi*ation of divine wor- 
ship within it in the form desired ])y the amljassador, even 
though it is proscribed by tlie cotiniry in wliicli lie resides. 
But he may not give public notification of the services by 
ringing a bell or in any other way, nor may lie allow sub- 
jects of the country to which he is accredited to be present, 
if attendance at such worship is forl)idd(m by their law. 

Some writers ^ hold that diplomatic ministers are lialile to 
suits in the local tribunals, and otlier processes under the 
law of the country to which they^ are acc'reditcd, in all cases 
in which tlieir private property in that country is con- 
cerned. 'riieir transactions as traders, executors, trustees, 
or indeed in any capacity but their official one, are held to 
render them amenable to the local jurisdiction as far as 
those transactions are concerned. It is, of course, admitted 
that the person of a diplomatic agent is inviolable ; and 
therefore the doctrine amounts to no more than an assertion 
that he must submit to proceedings directed against the 
property, in such cases as we have described. It may be 

^ For example, Woolsey, International Law^ §§ 92, 90; Calvo, Droit 
International § 692. 
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doubted, however, how far this view is consistent with 
sound principle or borne out by practice. The law of the 
United States prohibits the service of writs upon the resi- 
dent ministers of foreign states, and considers those who 
sue out or enforce processes 'against them as guilty of an 
indictable offence, even though they are ignorant of their 
diplomatic character.^ In England not only are the persons 
of diplomatic ministers inviolable, but all writs and processes 
whereby “their goods and chattels may be distrained, seized 
or attacked” are “utterly null and void,” and all con- 
cerned in obtaining such writs or processes are subject to 
severe piinisliment.^ The law of otJier leading countries 
contains similar provisions ; and though cases can be found 
in favor of drawing a distinction between tlie private and 
the official property of a public minister, they are not of 
recent date. In 1720 the Envoy of the Duke of IIoLstein 
in Holland had all his goods, except wliat were officnal in 
their nature, seized for debts contracted by liim in the 
course of trade; l)ut his treatment (am hardly be quoted as 
a precedent to-day.*^ Dana forcibly points out*^ the incon- 
A^enience to a minister of l)eing obliged to appear and liti- 
gate, lest judgment should go against him by (hvfault. The 
extension of diplomatic immunities to all proj)erty possessed 
by the agents of foreign countries does not leave those who 
might suffer in consequence of it absolutely helpless. Most 
states now forbid tlieir reprtiseTdatives abroad to engage in 
trade, and, as to other matters, the remedy by diplomatic 
('omplaint or an appeal to the courts of the ambassador’s 
own country will generally be sufficient. 

Goods sent from abroad for the use of an emljassy are 
generally admitted duty free. But the privilege is granted 
rather as a matter of comity than of right. Ih’ecautions 

1 Wharton^ International Law of the United States^ § 93. 

® 7 Anne, c. 12. * 

® Bynkershoek, De Foro Le(/atorum, Cb. XVI. 

* Note to WheatoiCs International Law, p. 307. 
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may be taken against the abuse of it, and on proof that it 
has been used to cover a contraband trade it may be with- 
drawn* 

§152* 

We will now pass on to consider the treaty-making power 
and its methods of action, in so far as they are dealt with 
by International Law. In each state the right 
of makine: treaties rests with those authorities 

tion of treaties. t 

to whom it IS conndea by the political con- 
stitution. As long as there is some power in a country 
whose word can bind the whole body politic, other states 
must do their international business with it, and have no 
right to inquire into its nature and the circumstances of its 
creation. But other important matters connected with 
treaties are of international concern. The first of these to 
be discussed is 

The nature and neceuity of ratification. 

Ratification is a formal ceremony whereby, some time after 
a treaty has been signed, solemn confirmations of it are 
exchanged by the contracting- parties. No treaty is binding 
without ratification, unless there is a special agreement to 
the contrary. The full powers given to Plenipotentiaries 
must be understood as conferring a right to conclude agree- 
ments subject to the ultimate decision of the governments 
whicli they represent. Sometimes, however, it is agreed 
that certain preliminary engagements in a treaty sliall take 
effect immediately, witliout waiting for the exchange of 
ratifications, as was the case with the Treaty of London of 
1840 for the settlement of the Egyptian Question. A re- 
served protocol annexed to it stipulated that the preliminary 
measures mentioned in the second article should be carried 
out at once;^ But when a treaty is ratified, its legal effects 
are held to date from the moment of signature, unless, as 
1 Holland, European Concert in the Eastern Question, pp. 90-97. 
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was the case with the Treaty of Paris of 1856, it is agreed 
that they shall come into force from the moment of ratifica- 
tion*^ To this rule Treaties of Cession are an exception ; 
for it is undoubted law that they commence to operate from 
the time of the actual transfer of the ceded territor} 

The question whether a state is bound to ratify a treaty 
signed by its lawful representatives is sometimes argued at 
great length by text-writers. But a reference to practice 
robs it of its difficulties. When the ratifying power and 
the treaty-making power are jdaced by the constitution of 
a state in different hands, there cannot be the slightest 
obligation, moral or legal, for it to ratify. Other states 
know that tlie approval of two authorities has to be 
gained for a diplomatic instrument before it can be con- 
sidered as agreed to, and they take their measures accord- 
ingly. The Senate of the United States has frequently 
refused to ratify treaties made by the executive power. In 
1897, for instance, it refused its assent to a treaty with Great 
Britain for the sul>iiiission to arbitration of future disputes be- 
tween the two countries; and in 1888 it threw out a Fishery 
Treaty whicli had been negotiated with Great Britain. But 
when the treaty-niaki ug power and the ratifying ])ower are 
vested in the same hands, it is lield tlnit some rc^ason should 
be forthcoming to justify a refusal to ratify. If the nego- 
tiators have exce(ided their powers, if any deceit as to mat- 
ters of fact has been practised upon them, or if cLrcuin stances 
have entirely changed since the treaty was siginid, tliere can 
be no doubt that a state is quite witliin its riglits in declin- 
ing to give the last formal sanction which calls th(i stij)iila- 
tions of its agents into operation. But modein practice 
seems to go further, and gives support to tlie theory that 
the time between signature and ratification is grantcal to the 
parties for the purpose of thinking the matter over, and that 
if a state changes its mind in the interval from any reason 

1 Holland, European Ooncert in the Eastern Question^ p. 244. 

2 Twiss, Law of JSfations, L, § 251. 
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that is at all distinguishable from mere caprice, it may re- 
fuse to complete the bargain by ratification. Thus the King 
of Holland refused in 1841 to ratify a commercial treaty 
he had concluded as Grand Duke of Luxemburg, on the 
ground that since he had signed it he had become convinced 
that it would injure the trade of its subjects,^ and in 1884 
Great Britain dropped an agreement she had concluded in 
1883 with Portugal concerning the mouth of the Congo, the 
reasons being that its provisions were very far from satis- 
fying the traders and otliers immediately concerned, and 
that it was proposed to settle the question along with many 
other similar questions at a great International Conference.^ 


§ 153 . 

Next among the matters of international concern connected 
with formal agreements between states we may mention 


The rules of interpretation to he applied to treaties, 

A vast amount of misplaced ingenuity has been expended 
on tills subject. Vattel devotes a whole chapter* to it, and 

The inierpretaMon “Stains as tlu! result sucli rules as “It is not 
of trtuiioH. permitted to intei’pret wh«at has no need of inter- 
pretation ” and We oiiglit to take figurative expressions 
in a tigur-ative sense.'’ ^ Hut since states have no common 
superior to adjust tlieir differences and declare with author- 
ity the real meaning and force of their international docu- 
ments, it is clear tliat no rules of interpretation can be laid 
down wbich are binding in tlie sense that the rules followed 
by a court of law in construing a will or a lease are binding 
oil the parties concerned. There is no place for the refine- 
ments of the courts in tlie rough jurisprudence of nations.”^ 


^ Twiss, Law of Nations, § 251. 

2 Sp(‘ech of Mr. Gladstone in House of Commons, March 12, 1885; see 
Hansard, 3d Vol. CCXCV., 976. 

^ Droit des Gens, IT., xvii, 

* Hall, International Law, p. 340, note. 
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We can hardly venture to go beyond the statements that 
ordinary words must be taken in an ordinary sense and tech- 
nical words in a technical sense, and that doubtful sentences 
and expressions should be interpreted by the context, so as 
to make the treaty homogeneous and not self-contradictory. 
But when states get into controversy about the interpreta- 
tion of a treaty, they often make a new agreement, clearing 
Up the disputed points in the way that seems most convenient 
at the time, which is not always the way pointed out by strict 
rules of interpretation. 

§ 154. 

The last point we have to consider in this connection is 

Tlie extent to tvhich treaties are binding. 

The ancient and mediaeval fashion of giving pledges and 
hostages for the fulfilment of treaties has passed away, and 
states now rely upon their own power, and upon obligation 
considerations of self-interest and feelings of 
duty, to secure the observance of engagements entered into 
with them. In the eye of International Law treaties are 
made to be kept. Their oldigation is peri)etua], unless a 
time is limited in their stipulations or they provide for the 
performance of acts wliich are done once for all, siicli as the 
payment of an indemnity or the cession of territory. That 
they were extorted by force is no good ]:)lea for declining to 
be bound by them. Most treaties of peace are made by the 
vaijquished state under duress; but there would be an end 
of all stability in international affairs if it were free to re- 
pudiate its engagements on that account whenever it thought 
fit. The only kind of duress which justifies a breach of 
treaty is the coercion of a sovereign or plenipotentiary to 
such an extent as to induce him to enter into arrangements 
which he would never have made but for fear on account of 
his personal safety. Such was the renunciation of the Span- 
ish crown extorted by Napoleon at Bayonne in 1807 from 
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Charles IV. and his son Ferdinand.^ The people of Spain 
broke no faith when they refused to be bound by it and 
rose in insurrection against Joseph Bonaparte, who had 
been placed upon the throne. 

But though the obligations of treaties, with the exceptions 
just mentioned, are perpetual as far as the utterances of 
International Law are concerned, it is clear that they can- 
not remain unchanged forever. No one now proposes to 
go back to the Treaties of Munster or of Utrecht, and few 
would consider it desirable to return to the stipulations 
enacted at Vienna after the downfall of the first Napoleon. 
As circumstances alter the engagements made to suit them 
go out of date. When, and under what conditions, it is 
justifiable to disregard a treaty, is a question of morality 
rather than of law. Each case must be judged on its own 
merits. It is impossible to lay down a hard and fast rule, 
sucli as was embodied, at the Conference held at London in 
1871 to settle the Black Sea Question, in the words, ‘"It is 
an essential principle of tlie Law of Nations that no power 
can liberate itself from the engagements of a treaty, nor 
modify the stipulations thereof, unless with the consent of 
the contracting ].)owers by means of an amicable arrange- 
ment.’’ ^ This doctrine sounds well; but a little considera- 
tion will show that it is as untenable as the lax view which 
would allow any party to a treaty to violate it on the slight- 
est pretext. If it were invariably followed, a single ob- 
structive power would have the right to prevent beneficial 
changes which all the other states concerned were willing to 
adopt. It would have stopped the unification of Italy in 
1860 on account of the protests of Austria, and the consoli- 
dation of Germany in 1866 and 1871 because of the opposi- 
tion of some of her minor states. International Law certainly 
does not give a right of veto on political progress to any 
reactionary member of the family of nations who can dis- 

1 Fyffe, Modern Europe, I., 307-370, 

* British State Papers, Protocols of London Conference, 1871, p. 7. 
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cover in its archives some obsolete treaty, on the fulfilment 
of whose stipulations it insists against the wishes of all the 
other signatory powers. In truth these questions transcend 
law. They arc outside its sphere ; and its rules do not ajiply 
to them. Moreover it must be remembered that sometimes 
provisions are inserted in a treaty more for show and to soothe 
wounded susceptibilities, than with any serious intention of 
having tliem carried into effect. Such was the stipulation 
ill the Treaty of Berlin in 1878 that Turkey should garrison 
the Balkan passes with her troops, who should have for that 
purpose only a right to pass througli Roiimelia.^ It was 
well known that the people of that j)r()vince would not allow 
the Ottoman soldiers to pass and repass peaceably, and the 
Porte was not expected to exercise, and never did exercise, 
the right given to it on paper. A stipulation of the great 
International Treaty of Berlin was thus ignored from the 
beginning,, and the consent of the contracting parties was 
never even asked ; yet no accusations of bad faith liave been 
l>andied about, and the strictest moralists would hardly ven- 
ture to say that the provision should have been acted upon 
at the risk of kindling another war. Each ca>se has circum- 
stances that are peculiar to it, and we must judge it on its 
own merits, bearing in mind on the one hand that good faith 
is a duty incumbent on states as well as individuals, and on 
the other that no age can be so wise and good as to make its 
treaties the rules for all succeeding time. 

' Holland, JSuropean Concert in the Eastern Question, p. 289. 
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Part III. 

TRE LAW OF WAR. 

CHAPTER I. 

THE DEFINITION OP WAB AND OTHER PRELIMINAEY POINTS. 

§ 155 . 

War may be defined as A contest carried on hy public force 
between states^ or between states and communities having with re- 

The nataro and g(iy'd to the coutest the rights of states. Some of 
definition of war. earlier authorities regarded war iis a condi- 

tion. Grotius, for instance, defines it as Status per vim certayi- 
tium^ qua tales s^lntf which Whewell translates as the state 
of those contending by force, iis such.” But we speak of 
states m being belligerent, and thus indicate their condition, 
while we reserve the word War ” for the series of hostile 
acts which take place during Ixilligerency. War is a con- 
test, not a condition ; and moreover it is restricted to con- 
tests carried on under state authority directly or indirectly 
given. Private war has long ago disap{)eared from civilized 
societies. If individuals now attempt to redress their real 
or fancied wrongs by the might of their own hands, they 
are regarded by the law as disturbers of the public peace, 


^ De Jure Belli ac Paris^ I., I., II. 
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and their act is an oifence in itself, however gross may have 
been the injury which brought it about. It sometimes hap- 
pens that a commander at a distance from his own coimtry 
and without means of communicating immediately with his 
Government deems such a serious emergency to have arisen 
as will necessitate hostile acts on his part against the local 
rulers and their subjects. If his proceedings are adopted 
and ratified by his Government, they are state acts from the 
first, and constitute a regular war : if they are disavowed, 
they are acts of unauthorized violence for which reparation 
must be given. A war such as was waged in the autumn 
of 1893 by the armed forces of the British South African 
Company against Lobengula, King of the Matabele, and his 
tribe, is indirectly a state act, inasmuch as it is carried on 
by a chartered corporation under autliority granted by the 
state. Whatever may be thouglit of the polic}^ of allowing 
private associations to exercise man}^ of the powers and pre- 
rogatives of sovereignty in their dealings with barbarous 
races, it is clear that the international responsibility for their 
wars belongs to the state which has delegated to them so 
many of its functions. Their force is its force ; their wars 
are its wars ; and tlieir political arrangements are its politi- 
cal aiTangeinents, All war is now public war. Even the 
military and naval operations of revolted provinces or colo- 
nies have a pul)lic character impressed upon them by the 
process known as Recognition of Belligerency ; ^ so that 
the dictum of Grotius that civil war is public on the j)art of 
the government and private on the part of the rebels ^ is no 
longer applicable. The other distinctions between different 
kinds of war are either unmeaning or obsolete. A formal 
war was one carried on by public authority and declared 
with due formality, whereas an informal war wanted both 
these characteristics. But we have just seen that all modern 
wars are waged by the authority of the sovereign power in 

1 See §§ 162, 163. 

* De Jure Belli ac Pads, L, III., I. 
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the state, and we shall soon see that no formal declarations 
of war are now required. In a perfect war the whole state 
was placed in the legal condition of belligerency, and in 
this sense of the term all wars are now perfect. An imper- 
fect war was limitexl as to persons, places and things ; and 
all wars are now limited to combatants so far as active hostile 
operations are concerned, and must of necessity be limited 
as to places and things since no power can cover the whole 
of the possible area of hostilities with its armed forces. 
Again, Avar was said to be offensive on the part of the 
aggressor in the struggle, and defensive on the part of 
those on whom the quarrel was fastened ; and a distinction 
of the same kind was signified by the contrast between just and 
unjust wars, when it Avas not meant to coiiA^ey the ideas set 
forth by the terms “formal” and “informal.”^ But modern 
International Law knows nothing of tliese moral questions. 
It does not pronounce upon them : it simply ignores them. 
To it war, whether just or unjust, right or wrong, is a fact 
which alters in a great variety of Avays tlie relations of the 
parties concerned. It must, therefore, be defined and its 
legal incidents set forth. Law Avill tell us how tlie relation 
of belligerency is created, and what are the rights and obli- 
gations of belligerents tOAvards each other and towards neu- 
trals ; but we look to ethical discussions for guidance upon 
the moral questions which occupy such a large space in the 
writings of the early publicists. Grotius, for instance, en- 
deavors to classify the just causes of Avar, after having de- 
cided that Avar is not necessarily wrong, mainly by the process 
of confusing it Avith capital punishment. ^ Such questions 
as these are worthy of the most careful consideration ; but 
they are as much out of place in a treatise on International 
Law as would be a discussion on the ethics of marriage in 
a book upon the law of personal status. 


1 Halleck^ International Law, Ch. XVI. 

* Dt Jure Belli ac Pads, I., IL, and n., I., XX.-XXVI. 
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§ 156 . 

War must be distinguished from certain methods of apply- 
ing force which are held not to be inconsistent with the 
continuance of peaceful relations between the of putting 

powers concerned, though the distinction is ^Srby^vioienco 
found ill the intent of the parties rather than 
in^the character of the acts performed. In so "^renwar. 
far as tlie j)ower against which these latter are directed is 
concerned, they are exactly the same as would be resorted 
to in the case of warlike operations. But the parties to 
them do not choose to regard themselves as belligerents, and 
do not claim to subject other states to the burdens and dis- 
abilities of neutrals. The diplomatists on both sides con- 
tinue their work, non-combatants are not ol)liged to suspend 
commercial intercourse at places outside the area of the force- 
ful proceedings, and the legal concomitants of a state of 
peace continue to exist. Tlie modes of putting stress upon 
an offending state which are of a forceful and violent nature, 
though they are said to fall short of actual war, may be 
classified under the heads of Reprisals, Embargo and Pacific 
Blockade. 


§ 157 . 

We will first deal with 


Reprisals. 

i.i iiifci ■ 


The term is used in a bewildering variety of senses. 
Sometimes it means nothing more than a resort to the lex 
talionis in warfare. A commander who shoots 

— y— Eepnwals. 

the mayor of an occupied town in retaliaticm 
for tb g_ murder of hi s sehtm els by t |>e inha bitants retails to 
a p, act of rgprisalj but it is an incident of warfare, not an 
attempt to bring an offending state to terms by an exercise 
of force which does not amount to war. Again, we some- 
times read of Negative Reprisals or Retortion ; but these 



294 


THE DEFINITIOK OF WAR 


are carried on by adopting towards a state which is acting 
in an unfriendly, though peaceful, manner a similar line of 
conduct to that complained of in it. They take place, for 
instance, when differential duties are levied by one state 
upon the products of another which has discriminated 
against the former in its tariff ; and it is quite clear that 
they have no connection with force or war. The older 
publicists make mention of yet another form of Reprisal. 
They describe as Special Reprisals a method frequently 
resorted to in tlie Middle Ages, and sometimes in later 
periods, for the indemnification of private individuals for 
injuries and losses inflicted by subjects of other nations. 
Letters of M arqiie were issued by the sovereign to those who 
had been wronged, and they were tliereliy authorized to recoup 
themselves by capturing vessels and cargoes of the offending 
nationality. With the rise of modern notions of state respon- 
sibility and the increase of the j)ower of governments these 
Special Reprisals have fallen into disuse. The wronged 
individual would now be told by the rulers of his country 
that they would endeavor to obtain redress for him from the 
rulers of the country to which the offender belonged. A 
diplomatic corresjiondeuce would ensue, and, if tlie complaint 
was well founded, redress would in all probability be given. 
But the transaction Avould be one between the states con- 
cerned, and the individuals with regard to Avhom the case 
arose would do no more than communicate each with his 
own Government, The only- kind of Reprisals of a forceful 
character known to modern International Law is what used 
to be called by Avay of distinction General Reprisals. They 
take place when a state which deems itself aggrieved sends 
its public armed forces to seize and destroy property belong- 
ing to the offending state or its subjects in the territory 
of the latter state, in its waters or on the high seas. One of 
the most recent instances is afforded by the hostile acts of 
France against China in 1884 and 1885. The French Gov- 
ernment felt aggrieved by the constant presence of bands of 
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Chinese among the forces of Tonquin, which it was then 
engaged in subduing. It deemed the excuses and promises 
of the Chinese authorities to be delusive ; but it did not 
wish to take the extreme measure of waging regular war 
against China. It, therefore, adopted what the French 
Prime Minister, M. Jules Ferry, described as a policy of 
intelligent destruction, A French fleet boml)arded the 
arsenal of Foo-Chow and took possession of certain points 
on the Cliinese island of Formosa ; but negotiations were 
going on all the wliile with China, the diplomatic ministers 
were not withdrawn, and a state of war was not held to 
exist between tlie two countries.^ The violence resorted to 
on this occasion lias been very generally deemed extreme. 
The usual practice is to seize vessels, but not to attack 
places or devastate territory. 

§168. 

We have next to describe 

Embargo^ 

considci*ed as a means of bringing an adversary to reason 
without resorting to actual war. Here too, as in the ease of 
Reprisals, we must begin by drawing distinc- 
tions. Emliargo jnire and simple is notliin u* 
m ore than the detention of sliifis in port : and it may be put in 
force for good reason by a state against its own vessels, as was 
done by the United States in 1807, when to avoid the violent 
action of both French and Englisli cruisers neutral American 
merchantmen were for a time pi*eveuted from leaving Amer- 
ican ports by the act of their own (lovernmcnt.^ A de^ n- 
tion of jhis kind is called Pacific Embargo, and it has no 
necessary connection wiTlUahy to obtain redress for 

' Annual liegiMer for 18S4, pp. 280, 281, 360-^76 ; An nual Register for 
1885, pp. 206-214, 330-335. 

2 Wiiaitoii, International Law of the United States, § 320. 
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injuries received. When merchant vessels of the offending 
state are detained in the ports of the state which deems itself 
^aggrieved, we have an instance of such an attempt, and it is 
Fcalled Hosti le l^ mbargo. Some writers regard it as a kind 
of Reprisal; but there is a dijjtinction betwe^ the _t\ TO in 
that ^le former consists of seizures m the waters of th^ 
of ^ded st ati^^^]BGFraHer of ^seizures and 

in the p orts of the state which gives the provocation. The 
legal effects "of Hostile Tilinbargo were stated by Lord Stowell 
in a luminous judgment in the cases of the Boeder 
which arose in 1803. After the rupture of the Peace of 
Amiens, Great Britain had good reason to believe that Hol- 
land was only waiting for an opportunity in order to join 
France against her. An Embargo was, therefore, laid upon 
all Dutch vessels in British ports with the object of inducing 
Holland to give up tier alliance with Napoleon. Its effect 
was just the contrary. War broke out, and the question of 
the legal effect of the original seizure of the Dutch vessels 
came before a Prize Court. Lord Stowell laid down that 
Hostile Embargo was at first equivocal in its legal aspects 
and its real cliaracter was determined by tht^ events that fol- 
lowed it. If war broke out, its commencement liad a retro- 
active effect and made the seizure belligerent capt ure from the 
first. If satisfaction was given and friendship restored be- 
tween tlie two states, the original seizure amounted to nothing 
more than civil detention and worked no disturbance of pro- 
prietary rights. Up to and during the last century Hostile 
Embargo was often resorted to in contemplation of liostilities. 
If a state found in its ports a considerable number of ves- 
sels belonging to a probable adversary, it was apt t^ seize 
the opportunity and lay hands upon them before tlie actual 
outbreak of war. The growth of commercial interests, and 
possibly a quickened sense of justice, have caused the prac- 
tice to be discontinued; and in modern times the merchant 
vessels of the enemy found in port at the commencement of 
1 Robinson, Admiralty Eeports^ V., 244-261. 



AKD OTHER PRELIMIHABY K)IKT8. 


29T 


hostilities are generally allowed a fixed period in which to 
depart without molestation. 

§ 159. 

The comparatively modern practice termed 
Pacific Blockade 

must now be considered, T ^ie first instance of it occurred 
in 1827, whe n Gxnat Britain Russia^ blc^kadeS 

Turkey, Bjockadl 

wiU i wj iQm thgy i;enuuned at p^ce, to accept 
their mediation in its war with its revolted Greek subjects. 
From tlHii time onwards Pacific Blockades have been resorted 
to at intervals, as a nieans of putting pressure to bear upon 
states witli whom it was not deemed necessary or desirable 
to resort to regular hostilities. Publicists have been greatly 
divided as to t he legality of th e practice, llie true test of 
its consonance with accepteclprinci pleS is to be f on nxT in the 
nature of the treat meii t accor de d to vesseTs^oTTlilrd powers 
by tlie T)Iock.aders. If the commerce of states uncr)nnected 
with the quarrel is forcibly stopped, an illegal act is done, j| 
since no power has the right to prevent the ships of other 
powers from trading in time of peace witli ports opened to 
them by the local sovereigns. But if no trade otlier than 
that of the bkxvkading and the blockaded powers is molested, 
it is impossible to say that any international offence is com- 
mitted. The parties immediately concerned must be allowed 
to settle their disagreement in their own way, as long as they 
do not interfere with the rights of those who have no concern 
with the matter in dispute. These principles were deemed to 
have been fully established by two very recent cases. In 
1884 the French established what they regarded as a Pacific 
Blockade of part of the coast of Formosa, as an incident of 
their operations for reducing China to terras without a resort 
to open war ; but, inasmuch as they claimed a right to cap- 
ture vessels of third powers, Great Britain protested. The 
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French Government declared that its public armed ships 
would not resort to search and capture on the high seas, but 
would seize any merchantman, whether of Chinese or other 
nationality, which attempted to enter the blockaded ports ; 
and Earl Granville, who was then the English Secretary for 
Foreign Affairs, rejdied that in that case Great Britain was 
obliged to hold that a state of war existed between France 
and China, and must put in force her neutrality regulations 
in the ports of Singapore and Hong-Kong. In consequence 
of this France claimed and exercised full belligerent rights 
against neutrals ; but the matter was settled almost imme- 
diately by the restoration of normal pacific relations with 
China.^ In 1886 the Great Powers, with the exception of 
France, established a Pacific Blockade of the coasts of Greece, 
in order to prevent the Greeks from making war upon Turkey 
and thus precipitating a great European struggle. The allied 
fleets were instructed to detain all vessels under the Greek 
flag attempting to run the blockade, but it was added that 
even Greek ships were not to be seized when any part of 
their cargo belonged to subjects of a state other than Greece 
or the blockading powers, should such cargo have been 
shipped before notification of the blockade, or after notifica- 
tion but under a cliarter made before notification.''^ The 
blockade was raised in a few weeks in view of the pacific 
assurances of a new Ministry and the commencement of Greek 
disarmament ; and while it lasted no protests were raised 
by states unconnected with it. In this respect it contrasts 
favorably with the French Blockade of Formosa two years 
before. The history of the two cases points unmistakably 
to the conclusion tliat Pacific Blockade is lawful, provided it 
is enforced against none but vessels of the power wliich is to 
be coerced by it ; and on this condition it was approved in 
1887 by the Institute of International Law.® 

^ British State Papers, France^ .No. 1 (18S5), pp. 1-13 ; French State 
Papers, A^p'aires de Chine {1885)^ pp. 1-15. 

^ British 8tat(^ I^i[jers, Greece. No. 4 (1880) , p. 14. 

^ Annnaive de I-/nstitnt de Droit International^ 1887-1888. pp. 300, 301. 
Note, however, that the condition wfus not observed in tl)(‘ so-called l*acific 
Blockade of Vrete by the ships of the (xreat Powers in 1897. Their proceed- 
ings have thrown the whole law of Pacific Blockade back into obscurity. See 
Appendix, § IV. 
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§ 160 . 

The power against which Reprisal, Embargo or Pacific 
Blockade is resorted to can, if it pleases, resort to war in 
return; and it is certain that any powerful 'Hjo vaiuo and 
and high-spirited nation would do so. Self- 
respect would forbid it to give way under vio- 
lent and coercive pressure, thouglit it might hav^e been 
willing to settle the question at issue after negotiation by 
some acceptable concession. But in cases where a strong 
state or group of states finds itself oldiged to undertake 
what are practically measures of police against weak or bar- 
barous poAve.rs, one or other of tlie means above described 
may be a useful alternative to war. They are less destruc- 
tive and more limited in their operation. It is true that they 
maybe used to indict injury on small states and extort from 
them a compliance with unreasonable demands. But war 
can be equally unjust, and would certainly cause more suf- 
fering. There seems no reason to endeavor to banish from 
International Law its sanction of these anomalous opera- 
tions, which are neither wdiolly w'arlike nor wholly peace- 
ful. What should be done is to create a strong j)ublic 
opinion against their use on slight provocation, or for a 
manifestly unjust cause. 

§ IGl. 

Writers on International Law are divided as to the neces- 
sity of Declarations of War. Among the early publicists 
there was a great prer)onderance of oinnion in , 
favor of requiring tliem, and some went so far wararonot 
as to say tliat the enemy sliould not be attacked 
till some time after a Declaration had been issued. Modern 
writers are inclined to hold that formal Declarations of War 
are not needful, but a few of them still u])hold the older 
doctrine.' If we turn to practice we shall find that in the 
1 Hautefeuille, Droits des Nations Neutres, L, 106. 
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Middle Ages heralds were generally sent to give the enemy 
formal warning of the approach of hostilities. It was part 
of the character of a true knight not to attack his opponent 
without notice, though, sometimes the notice itself was turned 
i|ito an insult, as when Charles V. of France declared war 
in 1369 against Edward III. of England by a letter, the 
bearer of which was only a common servant.^ The practice 
decayed with the decay of feudal ideas ; but heralds were 
occasionally used as messengers of war long after chivalry 
was forgotten, the date of the last instance being 1657, 
when SAveden sent a herald to Copenhagen to declare war 
against Denmark. Declarations lianded in l)y diplomatic 
agents took the pla(:*e of formal notices and challenges sent 
by heralds, but t)ie use of th tan was b}' no means universal. 
In 1588 PJiilip II. of Spain sent the Armada against England 
without any Declaration of War, and Gustavus Adolphus 
did not issue one when he attacked the German Emp>ire in 
1630. Moreover Declarations were frequently issued after 
the war had gone on for some time, as Avas the case in 1665 
when the Englisli declared war against t/hc Dutch, though 
all througli 1664 the tAvo nations had been fighting in Africa 
and the West Indies and along the coast of North America. 
Delay in the issue of the formal Declaration often happened 
when the war broke out in distant dependencies, or when 
one of the parties commenced as an accessory, by giving 
limited assistance to a friend, and afterAvards became a prin- 
cipal. In sucli cases as tliese the treaty of peace some- 
times stipulated that all prizes made before the Declaration 
of War should be restored. The nearer Ave approach to 
modern times the rarer do formal Declarations become. 
There have been only eleven of them between civilized 
states since 1700, whereas the present century has seen 
over sixty wars or acts of reprisal begun Avithout formal 
notice to the poAver attacked. ^ But the last two great 

1 Ward, History of the Laxo of Nations^ II., 208. 

3 Maurice, UostUUies without Declaration of War, 
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European wars witnessed a return to the older practice. 
In 1870 a formal Declaration of War from the French 
Chargd d’ Affaires at Berlin preceded the outbreak of hos- 
tilities and partook of the nature of a warning to Prussia ; ^ 
and in 1877 a despatch declaring war was handed to th« 
Turkish representative at St. Petersburg. In the latter 
half of the last century it became the custom for a l)elUger- 
eiit state to piiblisli a Manifesto in its own territory at the 
outbreak of war. Co|)ies of it were sent to neutral sever- 
eigns, and it was regarded avS the official justification of the 
war. But tlioiigh sucli a do(Uiiiient has often l)een issued 
when no Dechiration was madt^, tliere liave been plenty of 
instances w^liere war Avas commenced without official warning 
of any kind. In 1812 the United States began war with 
England by seizing all British vessels in their harbors and 
invading Canada ; and in 1854 tlie Britisli fleet entered the 
Black Sea with orders to compel tlie Russian squadron to 
return to Sel)astopol, before the ambassadors liad been with- 
drawn on either side.^ 

It is clear from these facts that no Declaration or Mani- 
festo is necessary in order to legalize a war ; nor does morality 
demand that tlie publication of s(»me formal document be made 
obligatory. Unless the attacking state acts witli gross perfidy 
the state attacked must always be warned. Soiiu? demand must 
have been made upon it, some reason for liostility indicated. 
It is seldom that a ruler behaves as did Frederick tlie Great in 
1740, wlieii his troojis crossed the border into Silesia two days 
before his ambassador arrived at Vienna to demand surrender 
to Prussia.^ Generally there is a period of negotiation folio wial 
by an ultimatum, that is a demand the refusal of wdiich will be 
followed by war.^ A careful state can liardly be taken by sur- 
prise, especially as the case of communication in modern times 

^ Maurice, Hostilities xeithout Declaration of War, p. 76. 

2 Ibid., pp-. 44, 45, 00. ‘a Ibid., pp. 10, 17. 

* Sometimes an ultimatum is a conditional Declaration of War. For 
instance, on October 9, 1899, the Transvaal government demanded the with- 
drawal of the British troops from their positions, failing which war would 
commence at the expiration of forty-eight hours. 
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renders the concealment of any nnnsual concentration of 
forces almost an impossibility. Moreover the legal effects 
of war can always be dated from the first act of hostility, 
and in fact are so dated except in the few cases where the 
struggle is inaugurated by a formal declaration. 


§ 162 . 


and otTectft of 
Kocofi^'nition of 
Bclligoroucy, 


Every independent state decides for itself whether it shall 
make war or remain at peace. If it resorts to hostilities it 
Thomeanin*- obtaiiis as a matter of course all the rights of 
a belligerent. Other states have no power to 
give or to withhold them. Mat the case is very 
different wiUi riigard to those cornmunities which are not 
already states in the eye of International I^aw, though they 
are striving to become independent, and to have tlieir inde- 
pendence reiiognized l>y other powers.^ Technically they 
form portions of ohl-estahlished states. Practically eacli is 
in revolt against tlie state organization to wliich it belongs 
ill law, aiid is endeavoring to set np a separates state organi- 


zation for itself or to gain ('ontrol of the existing organiza- 
tion. the Municipal Law of tlie country of which the 

community is still legally a }>art its inendiers are traitors 
and lialile to punisliment as such. Yet they are carrying 
on open war under tlie orders of autliorities analogous to 
those of reeogiuzed states. How then are they to be 
treated? International Law gives no answer to this ques- 
tion as far as tiie government against which they are in 
revolt is concerned. Questions between it and its rebels are 
domestic questions to be resolved by internal authority. 
In modern times when civil strife reaches tlie dimensions of 
a war the parent state invariably treats the insurgents as 
belligerents, partly from motives of humanity and partly 
because it does not care to expose its own forces to military 
reprisals. An instance of this on a large scale is afforded 


1 See § 69. 
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by the events of tlie American Civil War. The Supreme 
Court decided in the case of the Amy Warwick^ that the 
Confederates were at the same time belligerents and traitors, 
and subject to the liabilities of both. In practice, however, 
they were treated as belligerents throughout tlie struggle. 
But if third parties are affected by the war, International 
Law steps in and gives them rules by which to govern their 
conduct towards the combatants. It lays down that they 
may under certain circumstances grant to the side in arms 
against the parent state all the rights of lawful belligerents. 
The notice of their intention to do this is called Recogni- 
tion of Belligerency. It must be publicly given either in 
words, or by the performance of acts peculiar to the relation 
between a neutral and a belligei'ent community. It does 
not confer upon tlie comm unity rec^ognized all the rights 
of an independent state ; lait it grants to its government 
and subjects tlie rights and imposes uj)on tljcnri the obliga- 
tions of an independent state in all matters relating to the 
war. It follows from this that the poAvers wliicli give such 
recognition are bound to submit to lawfid captures of their 
merchantmen made by the cruisers of tln^ community recog- 
nized or by those of the mother country, ddiey must also 
respect effective blockades carried on by either side, and 
treat tlie officers and soldiers of the reliels as lawfid com- 
batants, no less than the officers and soldiers of the estab- 
lished government. 

§ 163 . 

Since Recognition of Belligerency has such important 
legal effects, it is necessary to discuss the circuni stances 
under which it may be given by third po wcM's tju- <Mrr.umstftnc«a 

^ which Itoc- 

without offence to the parent state. I wo con- o^nhiioji of Beiiig- 

. r,.,. T crvncv may bo 

ditions are necessary. I he struggle must iiave hi^fuiiy f-ivon. 
attained the dimensions of a war, as wars are understood by 
civilized states, and the interests of the power which recog- 
1 Black, Meports of the U. Supreme Court, I I. , 035. 
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nizes must be affected by it. The first condition is satisfied 
when the revolted community is seated upon a definite terri- 
tory, over which an organized government exercises control 
except in so far as parts of it may be in the military occupa- 
tion, of the enemy, in which forces are levied and organized, 
and from wliich they are sent into the field to combat accord- 
ing to tlie rules of civilized warfare. The second condition 
is satislied when there are so many points of contact between 
the subjects of the recognizing state and the warlike opera- 
tions, that it is necessary for it to determine how it will treat 
the parties to the struggle. When an insurrection is con- 
fined to a district in tlie interior of a country, other states 
would be acting in an uiifriendly majiner if they recognized 
the belligerency of the insurgents, l)ecanse by tlie nature of 
the case the incidents of tlie couHict could not directly 
affect tluiir sulijccts. But if a frontier province rebelled, it 
would be diflicult for the neigliboi'iiig power powers not 
to dettn’ininc whether or no tlie rebellion ainounted to a war; 
and sliould the struggle be maritime, slates interested in 
sea-borne commerce could hardly refrain fi'om recognition, 
if the area of hostilities was wide and the intm'csts at stake 
great and various. The status of (‘misers, the legality of 
blockades, and the validity of captures must be determined. 
What is lawful treatment of neutral mei'cliautmeu, if there is 
a war, is unauthorized and illegal violence, if there is not ; 
and inasmucli as Recognition of Belligerency relieva^s the 
parent state from res[)Oiisibility for tlie acts of tlie insurgent 
(rruisers, and allows it to use tlie ordinary measures of naval 
warfare to^vards tlie vessels of tlie recognizing iiower, it is 
almost as mneh benefitcM] by the act as are tli(‘ jieople in 
revolt against it. All tliese points were thoroughly dis- 
cussed in tlie controversy wliieh arose between (Ireat Britain 
and the United States with regard to the recognition by the 
former of the belligerency of the Southern Confederacy in 
the spring of 1861 ; and it is generally admitted now that 
the conduct of the British Government was perfectly lawful 
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and the recognition neither uncalled for nor premature, 
seeing that great commercial interests were involved and 
President Lincoln had proclaimed a blockade of the Southern 
ports three weeks before the Queen’s proclamation was 
issued.^ 

§1G4. 

Recent events in some of the South American Republics 
have come very near to raising the question whether a re- 
volted fleet can receive Recognition of Belli c:- 

. , , . . . <iUO.Stlo« 

erency, li the party in wliose iiitcrest.s it is uhotiun- Kt>cofrni- 
acting has gained possession of no place or ciu y cun be psven 

^ ^ ^ ^ to a tleet uctln/j 

province to be the land basis of its operations, witiumt a lauci 

A ^ A bU61H. 

Wlien the Cliilian congressioual party re- 
volted against President Balinac(Hla in 1891, it had at first 
only tlie fleet on its side ; but in a very short time districts 
arid land forces joiiietl tlie movement, which was tluni recog- 
nized l)y Mcaitral powers and siiceeeded in gaining control of 
the governinent aflei- a severe struggle. In tlie ease? of the 
Brazilian insurreet ion in 189d, tlie fleet under Admirals de 
Mello and da Gama was the chief agent of tlie revolt ; but 
it seems to be an undoubted fact that certain provinces or 
parts of proviri(!es rose against the established government, 
and it is claimed that tlie insurrectionary inovemeut origi- 
nated on laud. Recognition of Belligerency was not ac'corded 
to tlie insurgents. Whether it could i^vor he lawfully given 
in the absence of ain land basis for the operations of a rin^olt 
is a question which third states liave not hetm obliged to 
solve, though eircunistauces liave so nearly presen ( imI it to 
them that a good deal of attention has liei^n directed towards 
it. On the one side it may be argiUMl tlmt all tin* activities 
of a state or quasi-stat(i arc so intimately conneete<( with the 
notion of territorial sovereignty, that it would l>e itiqiossibie 
to give even the limited rights of a helligei’ent to a commu- 
nity which had political control over no ]>ortion of the earth's 
^ Wharton, International Law of the United States, §69. 
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surface. On the other side it may be said that the warlike 
operations of an insurgent fleet would so affect the interests 
of neutral commerce, that maritime powers would be obliged 
to regard them as lawful acts of warfare, unless they were 
prepared to take the extreme step of treating the revolted 
vessels as pirates, or the less extreme but still high-handed 
course of restraining the insurgents from performing certain 
acts affecting neutral interests. Tins was done in 189B and 
1894, when tlie revolted squadron in the harbor of Rio was 
prevented by the war vessels of the United States, Great 
Britain and other powers from enforcing a blockade of the port 
against their respective merchantmen. If the case should 
actually arise, events, and not legal reasoning, will probably 
settle it, as the Brazilian dilhculty has been settled, by the col- 
lapse of the insurrectionary movement, and the surrender of 
most of the insurgent ships on March 13, 1894. A fleet with- 
out a port or land basis of any kind cannot continue hostilities 
for long. Unless some portion of the state’s territory joins 
it, the operations it carries on will soon come to an end, and 
third powers can afford to await the ineYital)le conclusion^ 

§ 165 . 

The outbreak of the war brings about an immediate and 
important change in the legal relations of the subjects of the 
belligerent states. The public armed forces on 
legfti effocts of the eacli sidc are at once endowed with the right 
to carry on active hostilities according to the 
ordinary rules of warfare ; and private individuals come 
under an obligation to refrain from bolding pacific inter- 
course with the enemy. It is treasonable for them to give 
him intelligence about the plans and operations of their own 
side. They may not buy public funds and securities created 
by his government during the war. As soon as war begins 
existing commercial partnerships between them and enemy 
subjects are ipso facto dissolved, and no new ones may be 

1 For a full discussion of this question see Lawrence’s Recognition of 
Belligerency considered in Reference to Naval Warfare,” in the Journal 
of the Koyctl United Service Institution for January, 1897. 
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entered into till peace is restored. No debts contracted with 
enemy subjects before the war can be recovered during its 
continuance, nor can contracts entered into but not per- 
formed be enforced ; but as soon as it is over the right to 
obtain what is due by legal process revives. No insurance 
of enemy property can be effected or accepted, and no bills 
of exchange drawui on an enemy subject. In sltort no busi- 
ness transactions can be carried on, pending liostilities. To 
the extent, then, of a susj)ension of all ordinary peaceful 
intercourse tlie sul)jects of enemy states arc enemies. This 
doctrine is denied by some continental jjublicists, but with 
little reason. Non-combatants are exempt from any of the 
severities of warfare, yet they are not by any means free to 
act as if no war existed. 

The rules we have laid down are tliosc of the (common 
Law of nations, which, liowever, allows ex:ce])tions to some 
of them in tlie case of wliat are called eontra.(*ts of necessity. 
Ransom bills may be given by captains of (*aptured mer- 
chantmen to their ca|)t(>rs, if the law of tlieir own country 
allows it ; ^ and bills of exchange may be drawn lyy a pris- 
oner in tlie enemy’s country to obtain iiusins of subsistence. 
Another and wider class of ex(*e 4 )tioiis is due to tla; j)oliey of 
the belligerents, who sometimes relax tlie strict rules of non- 
intercourse in favor of s[)ecial individuals, by granting them 
licenses to trade with the enemy at a s])ecilied ])lat*e in speei- 
fied articles ami to a sp(‘cilied extiaii. A belligerent may 
give licenses to nciitraLs as well as to liis own subjects. 
Sometimes trade wdth the enemy is allowed on a hirger scale 
by a w'ide and general permission, addrc'ssed not to jiariieii- 
lar individuals but to all whom it may eoneern. Tiuis at 
the beginiiing of the Crimean War in 1854 trade witli non- 
blockaded Russian ports was allowa^d to llritisli subjects, 
provided that it was carried on in neutral v(!ss(ds and did 
not include articles that w’^ere contraband of war. Tlie 
French Government gave a similar permission to its subjects, 

1 See § 208. 
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and Russia allowed English or French goods, the property 
of English or French citizens, to be imported into her 
dominions in neutral vessels.^ It is by no means impossible 
that commercial interests will secure similar relaxations of 
the strict rules of warfare in future struggles between great 
trading nations. 

§166. 

We are faced by a number of difficult and complicated 
questions when we come to consider the effect of war upon 
The of war treaties to which the belligerents are parties. 
wSi Vhe h(!ii£<ir- The only way in which it is possible to deal 

ents arxl i)()wors • i i i j i t 

other than the boi- witJi them sati.slactorily IS to adopt tlie method 
parties. of aiialysis. We will begin by separating 

treaties to whic^h other powers beside the belligerents are 
parties from tr*eaties to which tlic l)elligerents only are par« 
ties. The former class will at once divide into (Ireat Inter- 
national Treaties and Ordinary TreatiCvS. Hie former either 
make ept»chs in the development of the state system and 
territorial distribution of Euro|)e, or take a wider range 
and deal with questions wliich affect the condition of a large 
}:)art of the human race, wliilc the lattei* deal with such mat- 
ters as conimcrcial and postal int(;rcoiirse and tlie every-day 
business of tlie society of nations. 

In estimating the effect of war u])on Great International 
Treaties we must distinguish three eases. Hie first arises 
when the eaiise of the why is quite unconnected with the 
treaty. Thus in 1866 Prussia and Austria, two signatoiy 
powers of the great Treaty of Ikiris of 1866 Avlildi f(^r a time 
settled the Eastern Question, were the chief belli, gerents in 
a conflict wliieh arose out of German affairs aiul liad no con- 
nection with the Turkish Ifiinpire and its dependencies. The 
Treaty of Paris was entirely untouched by tliat war, and 
the rights and obligations of Austria and Prussia under it 
remained wliat they were before. Under such circumstances 
^ tialleck, International Laio (Baker’s ed.), II., 156, note. 
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a Great International Treaty is unaffected by the war. The 
next case occurs when the war does not arise out of the 
treaty, but operates to hinder the performance of some of 
its stipulations by the belligerents. France, for instance, 
when in 1870 she was reeling under the blows of Germany, 
would not have been able to make good the guarantee of 
tlie independence and integrity of the Ottoman Empire into 
which slie had entered with England and Austria in 185G. 
In such a condition of affairs the obligations it is impossible 
to fulfil must be held to be suspended for a time and to 
revive again when the power in question is a]>le to undertake 
them. The remaining provisions of the treaty, which re- 
quire merely pavssive acquiescence and not active support, 
continue to bind the crippled state, and the whole treaty 
remains binding on the other signatory powers. TJie third 
case occurs wlien the war arises out of tlie treaty. l?his 
happened in 1877, wlien Russia and Turkey, two of the 
jiarties to the Treaty of Ikiris of ISoG, went to war ujion 
tlio Eastern Question. It is very diflieult to say what are 
the legal efTects of suoli action. The chief factor in deter- 
milling them must be tiie will of the oilier signatory jiowers. 
In 1877-1878 tliey remained neutral during the wair, but at its 
close xviit in a successful claim to be consulted in drawing up 
tlie conditions of peace, on the ground tliat, having allowed 
the state of affairs establislied. in 185() to be iijiset by tlie 
war, they were entitled to a voice in shtiping the new arrange- 
ments which were to take its place. If they had chosen 
instead to cidopt the course of insisting ujion the lh‘eaty of 
Paris and luaking war against any piiwer that infringcHl it, 
they would no doubt have been within their teclfnical right. 
Or, if the disagreement between the belligerents liad related 
to a small and unimportant point in the treaty, they might 
liave been allowed to settle their quarrel witliout interference., 
on the understanding that the otlier stipulations remained in 
force unaffected by the war. 

Ordinary Treaties to which one or more powers besides the 
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belligerents are parties, are affected by the war according to 
their subject-matter. Thus an alliance between three states 
would be destroyed altogether if war broke out between two 
of them ; a Treaty of Commerce would cease to operate 
between tlie belligerents, but would remain in force between 
each of them and the other states who were parties to it ; 
and a Convention with regard to maritime capture would 
come into operation between the belligerents, and between 
each of them and the neutral signatory powers. 

§ 167 . 

We have now to deal with treaties to which the belliger- 
ents only are parties. Considered with reference to the 
The. effect of war effect of war upon them, tliey fall into four 
('.lasses. In tlie first we may put those to 

onts only ^ro i i . i r% m ' • • ^ i 

partiott/ winch the name I acta I ransitoria lias been 

given. They are agreements fullilled by one act or series 
of a(?ts, whi(?h jjroduce l)y being oiu'C performed a ])ermaiient 
effect. Boundary Conventions and Treaties of ('ession or 
Recognition are examples. War has no effect upon them. 
They remain nnclianged in s|)itc of it. l'\)r example, the 
boundaries Ixdween belligerent states may be readjusted in 
consequence of the war ; but till tlu^ readjustment is effected 
by the treaty of ])eace or by complete<l coii quest, the old 
territorial distribution remains legally in force. Idie next 
class is made up of Treaties of Alliance and conventions 
binding genei’ally to frendship and amity. It is clear that 
they are entirely destroyed by the war. In the third class 
we may phxce conventions for regulating ordinary social, 
political, and commercial intercourse, sucli as Treaties of 
Commerce and Extradition Treaties. I'he effect of war 
upon instruments of this kind is very doubtful. They are, 
of course, suspended while the war lasts ; but it is a much- 
disputed question whether they revive again at the conclu- 
sion of peace, or are destroyed by the war and require to be 
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re-enacted if they are to come into force again when it is 
over. The practice of states exhibits a lamentable absence of 
uniformity. Some treaties of peace expressly stipulate for 
the revival of postal and commercial agreements subsisting 
before the war, the inference being that the stipulation was 
necessary to give force to the revived arrangements. Other 
treaties contain no covenant for revival, and yet under such 
circumstances agreements of the kind we are considering 
have been acted upon after tlie peace on the understand- 
ing that tliey were restored to efficiency by it. In judicial 
decisions we lind a nearer approach to a fixed rule. The 
Suj)reme Court of the United States laid down in ilie case of 
the Society for the Ib'opagation of the Gospel v\ the Town 
of New IlaveiU that the stipulations regarding confiscations 
and alienage in the Treaties of 1783 and 17i)4 between the 
United States and Great Britain Avere of a permanent char- 
acter, and werci not, ther(?.fore, abrogated by tlie War of 
1812, though tlieir enforcement was suspended while it 
lasted. And in England in 1830 the Master of tlie Rolls 
decided in tlie case of Sutton ik Sutton ^ in favoi‘ of tlie per- 
manency of the Treaty of 1794 which gave to citizens of each 
country and their heirs and assigns the right to hold land in 
the other. With these facts before us we may venture to 
say that, though no rule can be laid down as undoubted law, 
it is best to hold on general princijiles that treaties of the 
kind we are now considering are merely suspended liy war 
and reA'i v e a t the con el usion of pea(?e. The fonrtli and last 
class contains treaties which regulate the conduct of the 
contracting parties towards each other when tliey are bel- 
ligerents, or wlien one is a belligerent and tlie other is neu- 
tral. Cases in point are afforded by the numerous agreements 
giving to the snbjiicts of each of the contracting powers tlie 
right to remain in the territory of the other should tlie two 
countries be at war, and by stipulations for the regulation of 


1 AVheaton, Reports of U. S, Supreme Court, VIII., 494. 

2 Russell and Myine, Chancery Reports^ I., 668. 
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maritime capture. The effect of war upc^i all treaties of 
this class is to bring tliem into active operation. 

What we have said above applies not only to whole treaties, 
but also to separate stipulations in treaties dealing with sev- 
eral subjects. With the aid of the table printed on the next 
page it is hoped that the careful reader will be able to see 
his way through this intricate subject. The sweeping state- 
ments to be found in diplomatic correspondence concerning 
the effect of war on treaties may be passed over with little 
respect.^ They are invariably made in support of a foregone 
conclusion. The method of observation, analysis and classi- 
fication is the only one capable of yielding fruitful resultSe 

i Wharton, International Laxo of the United States^ § 136. 
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§ 168 . 


TABLE SHOWING THE EFFECT OF WAR ON TREATIES TO WHICH 
THE BELLIGERENTS ARE PARTIES. 


(a) When the war is Unaffected, 
quite uncounectod with 
the treaty. 


I. Treaties 
to which other 
powers beside^ 
the belliger- 
ents are par- 
ties. 


{A ) Great 
International 
Treaties. 


(6) When the war 
does not arise out of the 
treaty, but prevents the 
j)erformane6 of some of 
its stipulations by the 
belligerents. 


(c) When the war 
arises out of the treaty. 


Unaffected as re- 
gards the other stipu- 
lations, and entirely 
unaffected with re- 
gard to neutral sig- 
natory powers. 

Effect doubtful, de- 
pending chiefly on 
will of neutral signa- 
tory powers. 


{B) Ordinary Treaties to 
which one or more powers be- 
side the belligerents are par- 
ties. 


Effect depends upon subject- 
matter. Geuerally suspended 
or abrogated witii regard to 
belligerents; unaffected with 
regard to third parties. 


(a) Pacta Transitoria. Unaffected. 


(6) Treaties of Alliance. Abrogated. 


n. Treaties 
to which the 
belligerents 
only are p^'ir- 
ties. 


(c) Treaties for regulating 
ordinary social and commercial 
intercourse, such as i>ostal and 
commercial treaties, conven- 
tions about property, etc. 

(d) Treaties regulating the 
conduct of signatory powers 
towards each other as belliger- 
ents or as belligerent and 
neutral. 


Effect doubtful. Generally 
the treaty of peace deals with 
such matters ; if not, it is best to 
take the stipulations as merely 
suspended during war. 

Brought into operation by 
war. 



CHAPTER II. 


THE ACQinSITION BY PEKSONS AKD PROPERTY OP ENEMV 

CIIABACTEB. 

§ 169 . 

Enemy character is a quality possessed iii a greater or less 
measure by j)ersons and things. It is by no means constant ; 
E^erny oharactor, likened to a taint wdrich in some 

wifu'.h'iiirtwiduais'* cases is powerful, in others weak, and may be 
possess it. degree of sti-engtli between the two ex- 

tremcH. Some persons are enemies in the fullest sense of 
the word ; that is to say they may be killed by the public 
armed forces of the state. Others are enemies only in the 
sense that a certain limited p)ortion of their property may be 
subjected to the severities of warfare. And it is tlie same 
with things. Sometimes they are enemy projicrty in the 
sense that they may be captured wlierever it is lawful to 
carry on liostilities : sometimes tliey may be taken only 
under very special circuiiKstances, VV’^e wdll endeavor to 
arrange both enemy persons and enem}^ property in an 
ascending and descending scale, according to the degree 
in which the hostile character is impressed uj>on them. 

§ 170 . 

First among those individuals who may be regarded as 
enemies we must place 

Persons fou'Ad in the military or naval service of the enemy state. 

These are enemies to the fullest extent. They may be 
killed or wounded in fair fight according to the laws of war, 

314 
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and, if captured, may be held as prisoners of war. Their 
nationality makes no difference in this respect. If any of 
them are neutral subjects, they can claim no Persons enroued in 
immunities on that account. HLliey are free from in^'^ force, s are ene- 
special severities, but they are subject to the eiurnt? 
ordinary risks and incidents of civilized warfare. Enrol- 
ment in the public armed forces of a belligerent puts them 
in the same position as their comrades who are subjects of 
the state for which tliey are fighting.^ Their own state may 
possibly at some future time punish them for breach of her 
neutrality regulations in joining a foreign army to tight 
against a power Avitli which she is at peace ; but the enemy 
must treat tliem as lawful combatants. Tlie only exception 
to this rule occurs when a state tinds subjects of its own 
fighting against it in tlic ranks of its foes. In such a case 
it would liave the right, should it capture them, to execute 
them as traitors, instead of treating them as j)risoners of war. 

§ 171 . 

The next class of enemies are 

Seamen navigating the merchant vessels of the enemy state. 
These persons differ from ordinary cond)atant;s in that they 
may not attack tlie enemy of their own initiative, and from 
ordinary non-combatants in that they may fight crews of the on 
to defend their vessel if it is attacked by the 
enemy. They, tlierefore, occupy a position 
between the fighting forces and the civiliiin population. 
Should a fight be forced upon tliem in defence of their 
vessel from a hostile cruiser, they are thereby j)laced in the 
position of condiatants, and, if captured, must be held as 
prisoners of w^ar. But if they attack other vessels they may 
be subjected to all the severities which International Law 
decrees against non-combatants who perform hostile acts 
against the enemy. 

^ This has been abundantly illustrated in the Boer war of 1899-1900. 
Large numbers of foreigners fought on the side of the Dutch Republics, and 
were treated by the British as lawful combatants. 
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§ 172 . 

Travelling down tlie scale we now come to 

Non-comhatant subjects of the enemy state. 

Blit though they must be reckoned as enemies, they do 
not possess the hostile character to such an extent that they 
Non-combatant may 1)6 slaiu OT iiiadc prisoners as long as they 
erny Htato are ene- live quietly and take no part in the contest, 
degi-ee still. 1 heir proiierty is, however, subject to certain 

severities, such as captui'c at sea if found under the enemy 
flag, and requisitions and contributions on land. The 
nature and extent of these possibilities will be shown in our 
discussion of the incidents of warfare on land and sea, where 
it will furtJier appear tliat tlie non-combatant population of 
invaded districts may be compelled to perform certain per- 
sonal services for the invader.^ But most of these dangers 
and severities are escaped if the non-combatant enemy sub- 
ject is domiciled in a neutral country. He doe)s not then 
increase the resources of the enemy l)y tire payment of taxes 
and the increase of wealth due to his trading operations. 
Moreover he resides in a j)lace where no warlike operations 
can be carried on and consequently is free from personal 
molestation. In so far as his trade and his other proprie- 
tary interests are connected with the neutral country, he 
bears a neutral and not an enemy cliaracter ; but if he should 
possess property in the country of his allegiance, and the 
enemy sliould occujiy the district in which it was situated, 
it would be tr edited by them as enemy property. It w^is 
decided in the case of the Danous^ that a British subject, 
resident in the neutral country of Portugal, in a war be- 
tween Great Britain and Holland, was not only neutral as 
regards the property connected with his Portuguese domicil, 
but was even free to carry on a trade allowed to neutrals 
between Portugal and Holland. 

^ See § 192. a Kobinson, Admiralty Eeports^ IV., 256, note. 
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§ 173 . 

Another class of persons who possess the enemy character 
in some degree are 

Persons resident in an enemy country^ even though they are 
subjects of the country making war on it or of neutral coun- 
tries. 

They are enemies to one belligerent in so far as they are 
identified with the other. That is to sa}", other than 

any property they may possess in conneo roskloi.tW^^ 
tion with their domicil would be accounted 
enemy property lor })urposes ot maritime cap- terost.s am uhmti- 
ture, and should the district in whieli they 
live be occupied they Avould come under all 
the disabilities incident to the occupation, just like the 
civilian population of enemy nationality around them. 


§ 174 . 

We have next to mention 

Persons living in places in the military occupation of the enemy. 

These a state regards as enemies to tlie extent of subject- 
ing to hostile capture their property })ro(.‘,eeding from the 
places in question, even though they may be 
parts of its own territory, llei ug under ejiemy 
occupation, their possession enriches tlie enemy 
for the time being and contributes to his 
warlike resources, while their own country rea])s 
no advantage from IIkuii. d'hey are, therefore, liable, while 
the occupation lasts, to the severities exercised in war against 
the property of non-combatant subjects of the enemy 
state. But if tlie hostile occupants are dispossessed, the 
inhabitants are, of course, treated as citizens and not as 


Ke,s1doi)ts in 

<K*cii]>i<‘(l by 

tij(^ ioicos <>(■ tho 
fin-iny am pritnnies 
ill so ikr fts their 
{irojHM ty under 
entuuy control ifl 
conct'rned. 
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residents in enemy territory. During the Civil War in the 
United States the courts regarded places in the firm posses- 
sion of the Southern Confederacy as enemy territory, and 
the property of persons domiciled therein as enemy propei'ty 
in so far as the rules of warlike capture were concerned.^ 


§ ns. 

The last class of persons who possess the enemy character 
in any apjjreciable degree are 

Neutral subjects having houses of trade in the enemyj s country. 


They arc enemies only in the sense that their goods con- 
nected with th( 3 se houses of trade are liable to capture. 


Neutral subjects 
liaviu}? houHca of 
trade in the 
enemy ’s covin tiy 
are enemies to 
the extent of their 
Interests in the 
enemy’s trade. 


But if an enemy merchant has a house of trade 
in a neutral country, his goods connected with 
it will be condemned as prize of war. In the 
first case the character of tlie place whence 
tlu^ goods issue prevails, in tlie second case 


the national character of the owner. In }>otli cases the 
goods are captured, tlie severe laws of warfare not having 
exj)erieji(!ed in this connection that modification in the in- 
terests of commerce which has recently been so conspicuous 
in other departments. 


§ 176. 

We see from the foregoing list of those Avho are techni- 
cally enemies, that citizenship and domicil are the two great 
Bummiiry of tlie tcsts of hostilc character, but that other circum- 
unde^wSrcie staiiccs, sucli as being temporarily or perma- 

eiieinv character i i • j i > * • i ‘ 

ift acquired by neiitiy 111 thc ciiemy s service, or residing m 
persons. district occiipied b3^ him, or having a house 

of trade in his country, are taken into consideration, and 
are held to taint the individual concerned to a greater or 
less degree. It should be noted that ‘because a person is 
1 Wheaton, International Law (Dana’s ed.), note 160. 
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teclinically an enemy and his property, or some of it, 
enemy property, we are not therefore to assume that it is of 
necessity liable to hostile seizure. The circumstances under 
which captures may be made will appear as we set forth the 
rules of land and sea warfare. 

§ 177 . 

It is clear from the foregoing statements that domicil 
modifies to a great extent the rules based on nationality. 
Primd facie all subiects of the enemy state are Kviles for < 3 eter- 

* j 1 4 i. Till nln^ domicil In 

enemies, and all suo ects or neutral states arc relation to tiuea- 

i-r-Ti 1 tions of bolligerent 

neutrals ; but this principle is qualined l)y the capture, 
doctrine that hostile character depends largely upon resi- 
dence. It is iKK'essary, therefore, to inquire Avliat kind of 
residence amounts in law to domicil, and liow far liability 
to tlie severities of war is affected thereby. Fortunately 
there are in existence a number of decisions on tliese points 
by great Prize Court judges both in England and in the 
United States, and it is easy to gather from them a body of 
clear and consistent doctrine. Domicil is determined liy the 
intent of tlie parties and by the lengtli of their residence. 
If tlie intent to go to a certain ]>lace and live thei-e is per- 
fectly clear, a domicil therein is acquired directly residence 
commences. If the intent is not clear, long-continued resi- 
dence will create a domicil ; and an intent to make a short 
stay in a place and then return is held to be overridden by 
remaining there a long time and treating the place as a home. 
In every case where a man is a citizen of one country and has 
his home in another, the liability of his proj>erty connected 
with tlie latter country to capture and otlier incidents of 
warfare is determined by domicil and not b)^ nationality. 
If the country of his domicil be neutral, lie lias a neutral 
character in so far as his property connected with that coun- 
trj^ is concerned ; if it be belligerent, he has a belligerent 
character which renders his property connected wdth it 
enemy property to the other belligerent. But any property 
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which he may possess in the country of his citizenship and 
allegiance follows the condition of that country as neutral 
or belligerent. 

The effect of intent in creating a domicil of choice was 
stated by Lord Camden in his judgment on the case of the 
non-Dutch subjects who were found by Admiral Rodney in 
the island of St. Eustatius Avheii tlie British took it from the 
Dutch in 1781. With regard to those who meant to remain 
there, he laid down that ‘Hhey ought to be considered resi- 
dent subjects ■ ’ of the Republic of the United Netherlands; 
and he applied this rule to tlie case of Mr. Wliitehill, a nat- 
ural-born British subject, wlio had arrived in the island only 
a few hours before the British fleet attacked it, but was 
shown to have intended to take up his permanent residence 
therein.^ In the case of the Harmony the influence of time 
upon domicil was exhaustively considered in a judgment de- 
livered by Lord Stowell. The vessel was an American mer- 
chantmaii which had been brought in for adjudication by a 
British cruiser in tlie war lietween Great Britain and France 
at tlie end of the eighteenth century, on the ground tliat the 
cargo consisted of enemy goods. Tlie partners of a house of 
trade in tlie United States claimed a portion of it as belong- 
ing to them, and therefore neutral property. Restitution 
was decu’ced with regard to the share of the partners residing 
in the LTnited States; but in 1800 Lord Stowell decided 
against another paitner, Mr. G. W. M urray, on the ground 
that he was residing in France, the country of tlie enemy. 
Murray liad travelled from the United States to France to 
look after the business of the firm in tliat country; but he 
had remained in France for four years together, and, though 
it Avas clear he intended to return to America wliere he had 
a wife and child, there was also evidence to show that he 
purposed to come back again to Europe, Upon these facts 
Lord Stowell laid down that ‘‘a special purpose may lead a 
man to a country where it shall detain him the whole of his 
1 Wheaton, International Law^ § 321. 
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life. Against such a long residence the plea of an original 
special purpose could not be avowed.” He continued, 

Supposing a man comes into a belligerent country at or 
before the beginning of the war, it is certainly reasonable 
not to bind him too soon to an acquired character, and to 
allow him a fair time to disentangle himself; but if he con- 
tinues to reside during a good part of the war, contributing 
by the payment of taxes and other means to the strength of 
the country, he could not plead his special purpose with any 
effect against the rights of hostility.” ^ These cases clearly 
show that time and intent are the two great elements in 
determining domicil. 

In cases of acquired domicil original character easily re- 
verts. In order tliat it may do so notliing more is necessary 
than that the person domiciled abroad should start on liis 
return journey to liis native country, intending to take up 
his abode there. Tlius in 1800, in the case of the Indian 
Chiefs Lord Stowell restored tlie propcaty of Mr. Jolinson, 
a citizen of tlie United States domiciled in EngUiiuL It had 
been captured because it was engaged in a traffic pi*ohibited 
to British, subjects but allowed to neutral American catizens. 
But on proof tliat at the time of cajiture Mr. rlohnson liad 
left England on his way to the United States with the in- 
tention of remaining tliere. Lord Stowell decided that he 
had lost his domicil of clioice and regained his domicil of 
origin. Tlie character, ” said the judge, "Mhat is gained 
by residence ceases by non-residence. It is an adventitious 
character, and no longer adheres to liim from tlie moment 
that lie puts himself in motion ho7id fide to quit the counti y 
sine ammo revertendi. ' ’ ^ 

These principles of the British Prize Tribunals were 
deliberately adopted by the Supreme Court of tlie United 
States in the case of the Venusfi which arose during the war 

1 Robinson, Admiralty BeportSy II., 324, 326. 

2 Ibid,, III., 20, 21. 

8 Cranch, Reports of U S. Supreme Court, VIII., 263-317. 

T 
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of 1812-1814 between the two countries. They are indeed 
the common property of all civilized states, and part and 
parcel of the undoubted law of nations. It must, however, 
be noted that the national character of Western merchants 
trading in Oriental countries still under native rule is 
determined neither by citizenship nor by residence, but by 
the nationality of the Consulate under whose protection they 
live and on whose register their names are inscribed. 


§ 178. 

We have now to consider how the enemy character is 
acquired by property. To some extent we have already 
Enemy character dealt witli tliis subjcct incidentally while dis- 
cussirig enerny persons; but we sliall find that 
poftsesaoH u. susccptible of Separate treatmen t, and that 

a classification can be made of the various kinds of property 
marked bj^ the hostile taint. Certain characteristics make 
property into enemy propeity, and as long as it possesses 
them it will be subject to capture, if the circumstances of 
locality and use give a belligerent the right to take it. 

§ 179 . 

Enemy property comprises first 

Property belonging to the enemy states 

Such things as the public armed vessels of the enemy, his 
guns and munitions of war, are of a pre-eminently hostile 
The property of character, and may be taken in all places where 

the cnemv state ^ p ^ l i 

possesses the it IS lawiuJ. to cariy on warlike operations ; but, 

fhiiy. as we shall see in future,^ there are other kinds 

of property belonging to the enemy state wdiich are wholly 
or partially exempt from confiscation. 


1 See §§ 202, 206. 
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§ 180 . 

Under the head of enemy property 

Property belonging to subjects of the enemy state 

is naturally included, unless it is connected with a neutral 
domicil acquired by its owner. In that case it is accounted 
neutral and remains free from hostile seizure. 

Since property belonging to an enemy primd facie enemy 
property, and property belonging to a neutral primd facie 
neutral property, enemy proper ty~owners often 
endeavor at the outbreak of war to transfer tlieir oncuiyX'i^oc^ 

^ 1 - -I 1 1 1 /T pOiS<HPSse« tho 

vessels to neutrals in order that the neutral nag en«uay character 

T • ^ unless H Ls con- 

may protect them from capture, and sometimes uectedwitha 

^ ^ ^ neutral domicil. 

these transfers are merely colorable. The Prize 
Courts of France do not recognize sales of merchant vessels 
by enemy subjects to neutral subjects during war. The 
English and American courts do not go so far as to forbid 
them absolutely, but they scrutinize every transfer very 
rigidly in order to be sure of the good faitli of the trans- 
action. Transfers of belligerent vesscds and goods to neu- 
trals effected in transitu^ that is to say while the voyage is 
going on, are prohibited altogether, not only during hostili- 
ties, but even when made in contemplation of war. The 
general rule of maritime law in time of peace is that goods 
once laded on })oard a vessel belong to the consignee. Yet 
sj)ecial agreement is allowed to alter the position of the 
parties and render the goods the property of the consignor 
till the termination of the voyage, Ihit in war, if the con- 
signee is an enemy, no special agreement can divest him of 
his proprietary rights in the goods from the moment tliey 
start on their voyage. If, however, he is neutral, proof is 
required that he, and not the enemy consignor, is really 
owner, the Prize Courts in each case leaning towards that 
legal doctrine which makes the goods enemy property and 
renders them liable to capture. 
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§ 181 . 

The next kind of enemy property to be considered may be 
defined as 


The produce of estatei owned hy neutrals in belligerent territory 
or in places in the military occupation of the enemy, as long 
as it remains the property of the owner of the soil. 


Such property is enemy property, even though the neutral 
owners reside in their own neutral country. The point was 


The produce of 
efltatos owned by 
neutralftin places 
under oiiciny con- 
trol Is enemy prop 
erty as Joii^ as it 
belonigs to the 
owner of the soil. 


fully discussed and decided by the Supreme 
Court of the United States in the case of the 
Thirty Hogsheads of Sugar^ which occurred in 
tTie war of lSl2-«lSl4. An American pri\^ateer 
cajitured a cargo of sugar pi’oceeding in a British 


vessel from tlie Danish island of Santa Cruz to a commercial 


house in London at the risk of its owner, the proprietor of 
the estate from whence it came. Denmark was an ally of 
France, and Great Britain was at one and the same time 
engaged in waging war on them and carrying on a separate 
war on different grounds with the United States. In the 
course of her war with Denmark she had ca[)tured the island 
of Santa Cruz and lield it under her belligerent occiijiation. 
Denmark was neutral in the war between Great Britain and 


the United States; and the proprietor of the sugar, Adrian 
Benjamin Bentzon, was a Danish subject who had left Santa 
Cruz and was living in Denmark. But tlie Supreme Court 
condemned the sugar on the ground that it was the produce 
of a place wd:iich must be considered for purposes of war as 
belligerent territory, and was when captured the property 
of the owner of that place. ^ 


1 Cranch, Beporta of U. S, Supreme Court, IX., 195-199. 
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§ 182. 

The last kind of property which possesses the enemy 
character is 

Property otvned by neutrals^ hut incorporated in enemy com* 
merce or subject to enemy control, 

A sliip with an enemy captain and crew employed in the 
trade of the enemy w^ould be treated as enemy property, 
even though she belonged to a neutral owner, 
and the same fate would ])robably befall a nen- 

A 'J oiioiuy commerce 

tral ship liabitually sailing- niider the eiieiuy’s pos. 

flag or taking a pass or license from the enem 3 ^ 

There can be no doubt that neutral goods laden itlc<|aiv3"^ 
on board a public armed vessel of the enemy 
forfeit their Jieutral (diaraeter and become liable to capture 
as enemy property. But if they are laden on board an armed 
eneniy mercluintman their position is not clearly defined. In 
1815 Iword Stowell decideel in the case of the Fanny that the 
fact of being found on lioard an enemy vessel armed to resist 
attack was cojiclusive against the goods. ^ But in the same 
year the Suj)rome Court of the United States took tlie con- 
trary view in the case of the Nereide^ and held tliat unless 
the neutral owner took part in tlie armament or the I’esistance 
his goods were not liable to forfeiture.^ Judge Story, how- 
ever, supported the English view and delivejed an elaborate 
dissenting judgment. It appears, therefore, that tliere is 
a sliglit balance of aufliority in favor of the stricter rule, 
which seems on princi])le to be the better of the two, for it 
is difficult to see what other object the neutral owner could 
have had in view, wlien he selected an armed enemy mer- 
chantman as the veldcle for his goods, than to profit by her 
force in order to defeat the search and capture of the other 
belligerent. 

1 Dodson, Admiralty Beports, I., 443-449. 

2 Crarich, Ueports of IT. S. Supreme Courts 388-466. 


N oil tral property 
incor|><»rntoa in 



826 THE ACQUISITION BY PEB80NS AND PROPERTY 


§ 183 . 


We are now in a position to answer the question, How 
does property acquire the enemy character? Its legal con- 
Summary of tho ditioii is determined sometimes by the nation- 
umiel^wSftiio ality of the owner and sometimes by his domi- 
sometimes by the character of the place 
property. from which the property comes and sometimes 

by the nature of the control exercised over it. There 
remains, however, a difficulty connected with the double 
or ambiguous character of sovereignty in certain cases. 
Fortunately these cases tend to decrease iji number with the 
simplification of the political condition of modern Europe, 
though it may well be doubted wdiether recent assumptions 
of Protectorates in Africa will not add to them in the 


future. They occur when two or more |)Owers can each 
claim authoi’ity over certain territory. If one of them be 
belligerent and the other neutral, it is difficult to tell how 
the territory is to be regarded for war purposes. Tlie Pro- 
tectorate exercised by Great Britain over the Ionian Islands 
gave rise to such a difficulty during tho early part of the 
Crimean War, when the Leucade^ an Ionian vessel, was 
captured by a British cruiser and brought in for adjudication 
before a Prize Court on a charge of trading with Russia, the 
enemy of Great Britain in the war. It was contended that, 
since the Ionian Islands were under a British Piotectorate, 
they were parties to the war and their vessels were forbidden 
to engage in commerce with the enenry. But Dr. Lushing- 
ton, who tried the case, held that the Ionian Republic was 
not a party to the war. It had a commercial flag of its own, 
and, though Great Britain occuj)ied its fortresses and had 
control of its diplomatic arrangements, it was not involved 
in the public acts of the British Government unless specially 
included. There had been no special inclusion in the case 
of the then existing war. British vessels had been forbidden 
to trade with Russia, but Ionian vessels had not. He, there- 
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fore, restored the vessel, but would not give costs against the 
captors on the ground that the point was a very diilicult one 
and they acted in perfect good faith* ^ The cession of the 
Ionian Islands to Greece in 1864 has rendered a repetition 
of the case impossible, but we may venture to point out with 
regard to it that the judgment seemed to leave the determi- 
nation of the status of the island Kepublic exclusively in the 
hands of one of the belligerents. It is possible to imagine 
circumstances in which this would have operated unfairly 
towards the other. If, for instance, Great Britain had used 
the islands as a de[)(jt and base of naval operations and at 
the same time claimed immunit}^ for tlieir coinmerce as 
being neutral, Russia would have had good cause to com- 
plain. In discussing cases of double or ambigiioas sover- 
eignty, Hall la}\s down the rule that the use to which a 
place is put by the power Avliich exercises de facto control 
over it determines Avliether it should be regarded as neutral 
or belligerent territoiy.'^ This test is at once simple, effec- 
tive, and fair as between tlie hostile powers; and we may 
hope that it will be ado])ted in all future cases. 

1 Spinks, Admiralty J^eporta, IT., 213. 

* Hall, l7Ltcr national Law^ ^ 



CHAPTER III. 

THE LAWS OF WAR WITH REGARD TO ENEMY PERSONS. 

§ 1B4. 

It will be convenient to begin by considering the case of 
enemy subjects found in a state at the outbreak of war. 
The treatment ac- The treatment of such persons has varied 
subject^fimna^^ Very mueli at different times. In the Middle 

in a atato at Uio . • i , i . • i j • 

outbroak ofwar. Agcs a iTglit to dctaiii them as captives was 
held to exist, and, though enemy merchants were gener- 
ally allowed time to depart, the power to arrest did not 
become obsolete from disuse. Accordingly the early pub- 
licists were obliged to lay down that it existed, though they 
strove to mitigate its severity. Grotius declared that ene- 
mies found with in a territory at the outbreak of war might 
be cajitured and field as prisoners wliile the war lasted, but 
he added that they might not be detained after the termina- 
tion of hostilities, as in his day ordinaiy prisoners were.^ 
But as commerce grew more powerful ai-rest was less fre- 
quent, till in the middle of the eighteenth century the right 
to resort to it was denied by Vattcl;^ and from that day to 
the present a number of treaties have been negotiated, giv- 
ing a time varying from six months to a j^^ear for withdrawal. 
Such stipulations are hardly needed now; for the old right 
of arrest has been destroyed by the continuous contrary cus- 
tom of nearly a hundred and fifty years. The only case of 

1 I>e Jure Belli ae Pacis^ III. , IX. , iv. 

2 Droit (les Gens, III. , § 63. 
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detention to be found in modern times occurred in 1803, 
when Napoleon arrested the British subjects found in France 
after the rupture of the Treaty of Amiens; but this has 
always been regarded as a violent proceeding cari’ied out in 
defiance of right. The modern doctrine is that expulsion 
may be resorted to in extreme cases, but unless there are 
special reasons to the contrary enemy subjects should be 
allowed to remain in the country as long as they give no aid 
or information to their own side. Great Britain inaugu- 
rated this li1)eral policy. In 1756 at the outbreak of war 
with France she gave permission for Frencli subjects who 
shall demean themselves dutifully ” to remain in the coun- 
try; and her Treaty of 1794 with the United States was the 
first to provide that in future wars between the contracting 
parties subjects of each residing in the country of the other 
should remain unmolested as loiig as they lived peaceably 
and observed the laws, and should be granted a term of 
twelve months to wind up their affairs and leave, if their 
conduct caused them to be susx>ected.^ Otlier states have 
followed this example, and treaties containing similar provis- 
ions are constantly being concluded. Tlie last instance^of 
expulsion occurred in 1870 when the French Government 
ordered all German subjects to leave the department of the 
Seine at the time when the German armies were moving on 
Paris and the po})ulation was intensely excited against all 
who were suspected of belonging to the enemy nationality. 
The authorities felt doubtful of their ability to j noted such 
persons, and therefore adopted the extreme measure of com- 
pelling them to depart. It is difficult to see how tlicy could 
have acted otherwise, when domestic revolution and foreign 
invasion were stirring the passions of the |>eople. But in 
ordinary wars tliere is no excuse for a general measure of 
expulsion directed against all enemy Hid)jects, no matter 

1 Vattel, Droit des Gens, MT., § 0:5 ; Treaties of the IT. S.. 098. 

2 The Boer war of 1899-1900 provides later instanees. At its commence- 
meiit, and during its prop^ress, various categories of British subjects resident 
in the territory of the two Kepublics were ordered to leave, and in some cases 
impressed for service against their own country if they remained. 
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how quiet and peaceable they may be. The modern rule, in 
the absence of treaty stipulations, is that the right to arrest 
no longer exists, and, though the right to expel remains, it 
should be used sparingly and only in great emergencies. 

§ 185 . 

The old idea of war was that it wrought an absolute 
interruption of all relations between the belligerents ex- 
Anctent».,d.nod- tliosG arising from force, and delivered 

enemy and all that he possessed to 
unlimited violence. Even so humane a inaii 
as Grotius, writing at a period so late in the world’s history 
as 1()25, was obliged to declare that by the law of nations 
it was lawful to put to death all persons found witliin the 
enemy’s territory, including women and children and such 
resident strangers as did not depart within a reasonable 
time.^ But he is careful to add that these extreme severi- 
ties are allowed only in the sense that they are not forbidden 
by the customs of nations. He pleads eai*nestly for better 
practices, arguing that justice requires a belligerent to spare 
those wlio liave done no wrong to him, and even when jus- 
tice does not demand the exercise of mercy, it is approved 
by goodness, moderation, and magnanimity. He excepts by 
name from liability to slaughter women, children, old men, 
priests, husbandmen, merchants and prisonei's,^ But these 
tempera'menta belli are recommended by him as counsels of 
perfection, rather than laid down as actual law. They were 
eagerly seized upon }>y the more humane of his successors, 
and gradually developed into a broad distiiictioii between 
combatants and non-combatants. From the Peace of West- 
phalia in 1648 an improvement in the usages of warfare set 
in, and as they became less severe publicists discarded the 
old doctrine that war authorized the citizens and subjects of 
each of tlie belligerent states to exercise unlimited violence 

^ De Jure Belli ac Fads, III., IV., vi~xiv. 


2 Ibid., III., XL, ix-xiii. 
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against its foes, and substituted for it the theory that only 
so much stress may be put upon an enemy as is sufficient to 
destroy his power of resistance. War is in its nature harsh 
and cruel. As long as it exists at all it must involve hard 
blows and terrible suffering. But all possible mitigations 
and restraints are contained within the principle ayc have 
just enunciated and can easily be deduced from it. It limits 
not only the classes to Avhom violence may be applied, but 
also the measure and extent of the violence when apj>lied. 
Non-combatants do not contribute to the strength of an 
enemy except by paying taxes and affording supplies. This 
can be prevented without subjecting them to personal attack 
or plunder, by the process of occupying the district where 
they live. Hence it follows that they may not be destroyed. 
Force is necessary to overcome the resistance of the enemy’s 
fighting men. When that end is attained further infliction 
of pain is useless. Hence it follows that tlie wounded must 
be sj)ared and those who surrender must l>e received as pris- 
oners. 

Several military states have recently issued instructions 
to their armies in the form of Manuals containing a complete 
code of rules for use in warfare. The first of these was set 
forth by the United States in 1868, and the example has 
been followed by Germany, France, Russia and England. 
An attempt was made by the Emperor Alexander II. of 
Russia to bring about tlie adoption of a common code by the 
civilized states of the Avorld. At his instigation a confer- 
ence of representatives of all the poAvers of Europe met at 
Brussels in 1874 to discuss the laAvs of AA^arfare on Land. 
The delegates Avere not plenipotentiaries, and any agreement 
they might come to was to be subject to further negotiations 
between the governments concerned. After long discussion 
they were able to give their approval to a .series of articles 
which Avould have formed an excellent basis for a code, 
though several difficult points were passed OA^er or evaded.^ 

1 British State Papers, Miscellaneous, Mo. 1 {1875), pp. 320-324, 
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But Great Britain declined to enter into further negotia- 
tions on the ground of the impossibility of any reconciliation 
of the differences of opinion revealed at the previous con- 
ferences. Nevertheless the proposals agreed to at Brussels 
in 1874 have had a great influence on the Manuals subse- 
quently issued by European states for the guidance of their 
armies, and on the Code adopted by the Institut de Droit 
International in 1880.^ We shall refer to them often in the 
course of this chapter and those which follow; but it must 
be noted that they have no other authority than that which 
is derived from the agreement of a number of highly trained 
experts. Except in so far as they formulate general usage 
they are not International Law.^ A short review of the 
present usages of Avarfare, with regard fij'st to combatants 
and afterwards to non-combatants, will show how far miti- 
gations of its old severity have been carried, and indicate 
what further improvements may be hoped for in conse- 
quence of the operation of the principle we have been con- 
sidering. 

§ 186. 

In dealing with combatants we will commence with the 
assertion that 

Quarter is ffiven except in very extreme cases. 

When an armed enemy ccuises to fight and begs for mercy, 
he is said to ask for quarter; and when his life is spared 
and he is made prisoner, quarter is said to 

The srrowth of tho ^ i ^ 

practice of giving have bcon granted to him. iNot till the 

quarter. , . . ^ 

beginning of the seventeenth century was it 
deemed obligatory upon victorious soldiers to give quar- 
ter to vanquished enemies; and for some time longer the 
rule in favor of it was frequently disregarded. When Gus- 
tavus Adolphus landed in Pomerania in 1630 he had to make 
a special agreement with the Imperialists in order to secure 

^ Tableau General de V Institut de Droit International, 173-190. 

2 A great advance in this respect was made at the Hague Conference ot 
1899. See Appendix, § V. 
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that quarter should be granted, and was obliged to consent 
to the exception of Pomeranians on his own side and Croats 
on the side of his foes. In the English Civil War between 
King and Parliament, quarter was refused by the latter to 
the Irish, though in other respects the struggle was carried 
on in a more humane maimer than was usual in those times. 
The practice of sparing the life of a foe who asked for mercy 
became thoroughly established in subsequent wars, and was 
so completely incorporated in the code of military honor that 
when in 1794 the French Convention decreed that English 
soldiers were not to be admitted to quarter, its troops ignored 
the order and took prisoners on the pretext that they were 
deserters. According to modern rules quarter can be refused 
only in. retaliation for some enormity committed by the 
enemy; but CA^en under such circumstances it is better to 
grant it, and to find some less cruel way of punishing the 
offender. 

§ 187. 

The next point is concerned with the treatment of those 
who have given themselves up and received quarter. We 
may briefly summarize the best practice with regard to them 
in the words. 

Prisoners of war are cared for and exchanged. 

It was the custom of early times to kill them, and some- 
times to eat them also. Even now' there are tribes in 
existence who first torture and then feast The troatmont of 
upon captured enemies. Slavery was regarded 
as a mitigation of their lot; and was justified by Roman 
Law on the ground that it was a merciful relaxation of 
the strict rules of warfare which gave the victor a right 
to the life of his captiA’^es.^ The reduction of prisoners 
to slavery Avas practised long after the custom of slaughter- 
ing them had been abandoned. In comparatively modern 

1 Justinian, Institutes^ I., iii., 3. 
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times we find them, not indeed sold into domestic servi- 
tude, but kept in a species of state slavery. As late as the 
seventeenth century the Spaniards sent their prisoners to the 
galleys, and purchased Algerine captives from the Dutch, 
who did not employ slaves themselves, but seem to have had 
no objection to selling into slavery those whom they cap- 
tured in war.^ The custom of enslaving prisoners of war 
died out in Europe early in the eighteenth century, except 
as regards Tuikey and the Barbary States more or less de- 
pendent upon hei’. As the Porte came moi'o and more into 
the society of the Western powers it conf()rmed to their 
usages; but hostile operations, such as the bombardment of 
Algiers by Lord Exmouth in 1816, were necessary before 
the Barbaiy pirates could be taught to respect the rules of 
civilized warfare. Grotiiis declares that Christians ought 
to be content with ransom and refrain from reducing one 
another to slavery.^ The custom of allowing prisoners of 
war to i-ansom tliemselves seems to have become general in 
the Middle Ages. Cajdives were held to belong to tlieir 
captors, made bargains with them for payments of money 
in consideration of release. The common soldiers, who 
could not raise the funds wherewith to redeem themselves, 
were vilely tr(3ated and occasional!}^ slain. Sometimes pris- 
oners whose ransoms had been fixed were given away as 
presents, or transferred in j>ayment of a debt like bank-notes 
or bills of exchange. Tn the fourteenth century the practice 
arose of fixing a price by the payment of which the king 
could buy prisoners of rank from their captors. The next 
step was to estal>]ish a fixed tariff for the ransom of prison- 
ers of all kinds ; and in tlie seventeenth century international 
agreements for ransom according to an established scale came 
into vogue, the money being paid by the state. About the 
same time we find exchange, which had been mentioned witli 
approval by Grotius,^ becoming common as an alternative to 

^ Manning, Law of Nations^ IV., viii. 

2 Le Jure Belli ac Pacts, IIL, VII., ix. » Ibid,, III., XIV., ix. 
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ransom, and sometimes the two are joined together in one 
agreement. This was the case in the stipulations agreed to 
between England and France in 1780, which are said to be 
the last Avhich recognize ransom. They valued a marshal 
of France, or an English admiral at sixty men. Officers of 
lower grades were assessed in proportion, and the equivalent 
of a man in English money was a pound sterling. Thus a 
marshal or an admiral could be exchanged for sixty men 
or ransomed for sixty pounds.^ Excliange has been the rule 
in modern times and ransom has become obsolete. The 
most recent usage of all is that of releasing prisoners of war 
on parole, that is to say on reciciving from tliem their word 
of honor not to serve again during the existing war against 
their ca[>tor or his allies. Generally none but officers are 
released on such terms, but sometimes whole armies or the 
entire garrisons of besieged places have been allowed to 
depart after giving the required promise. Occasionally a 
prisoner purcliases liberty of moA'cment within ccj tain wide 
limits by promising not to attempt to escape. Breach of 
parole is punisliable with death, if the individual guilty of 
it falls again into tlie jiower of Ids captors during the same 
war. According to modern International Law the right to 
detain prisoners ceases wlien tlie war ceases ; aaid each side 
must then send its captives home. But up to th(? Peace of 
West]dialia of 1648 it was necessary to make sj)ecial stipii- 
lations for such release without ransom; and in default of 
any arrangement of the kind the prisojiers Avere detained in 
a captivity Avhich, as aa^c have just seen, amounted to a form 
of slavery. 

Prisoners of Avar are to be treated with huma7iity. The 
restraints needful for their safe custody may be |)laced upon 
their movements; but their continement ought not to be 
made more rigid than the necessity of tlie case demands. 
They must be fed and clothed by their ca{)tors, whose duty 
it is to j)ut them in these respects upon a level Avith their 
1 Mauning, Law of Nations^ IV., viit 
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own troops. They may be employed in useful work as long 
as it has no relation to the war, and is not excessive or 
derogatory to their rank or social position. The military 
authorities of the captor’s country may allow them to under- 
take private work. The pay they receive for their services 
shoTild be given to them on their release; but the cost of 
their maintenance may be deducted from it. Up to the end 
of the last century belligerents were expected to maintain 
their own soldiers and sailors who were prisoners in the 
custody of an enemy; but the modern practice is embodied 
in Article 27 of the code drawn up at the Brussels Confer- 
ence of 1874, the opening words of which run, “The gov- 
ernment in whose power are the prisoners of war undertakes 
to provide for their maintenance.”^ 

It is often said that combatants only may be made prison- 
ers of war; but excej)tions to this rule are allowed in the 
case of those non-combatants who from their position and 
circumstances give direct aid to the enemy in his hostilities. 
Thus merchant sailors may be captured as being possible 
recruits for the fighting navy, and military police, teleg- 
raphists, balloonists and contractors, if present in the field 
of warlike operations. To these the Brussels Conference, 
adopting the provisions of Article 50 of the American In- 
structions, added correspondents and newspaper reporters,*'^ 
but probably the worst that would happen to them if cap- 
tured in civilized warfare would be expulsion from the lines 
of the captors. Members of the enemy’s royal family, his 
chief Ministers of State and his diplomatic agents are liable 
to capture, even though they may not l)e actually engaged 
in hostile operations. Their position makes them so impor- 
tant to the enemy in the conduct of his war that they cannot 
be treated as ordinary non-combatants. 

Military writers sometimes assert that a commander may 
destroy his prisoners if he finds himself placed in such a 
position that it is extremely dangerous either to keep or re- 

1 British State Papers, Miscellaneous^ No. 1 (1875), p. 322. Ibid. 
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lease them. It is difficult to say that under no imaginable 
circumstances would it be justifiable to kill prisoners; but 
we may at least lay down with confidence that the necessity 
must be very dire before so foul an outrage on humanity can 
stand excused. In 1799 Napoleon ordered the destruction 
of four thousand prisoners who had formed part of the gar- 
rison of Jaffa. To feed them was impossible, as his own 
troops were almost starving. He could not sx)are a detach- 
ment to escort them back to Egypt; and if he had dismissed 
them on parole they would at once have joined the enemy, 
for their religion absolved them from keeping faith with an 
infidel. In this terrible conjunction of circumstances the 
French commander and his ofiicers discussed the fate of the 
prisoners for two days, and at last decided to order them to 
be shot, tlxoiigh they liad surrendei-ed on condition that their 
lives should be spared.^ There can be little doubt that 
mercy would have been the better policy. The massacre 
inspired the garrison of Acre with such desperate courage 
that tlie French failed in all their assaults on the place, and 
were obliged to abandon their dream of Eastern conquest 
and retreat across the desert to Egyjxt. 

§ 188 . 

The care of those who are injured in battle or on the 
march is one of those matters in which modern warfare shows 
to great advantage as compared with its ancient prototype. 
In these days 

Provision is made for tending the sick and ivounded ; 

whereas we hear little of wounded in the battles of an- 
tiquity, and the usual lot of enemies left helpless on the 
field was to be first plundered and then i ho care of the 
killed. Any of the victor’s wounded who ^'oundod. 

could struggle off the scene of conflict might possibly be 
1 Alison, Hi story of Huropey III., xaev. 
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cared for in the neighborhood; but no special provision 
appears to have been made for them till 1190, when at the 
great siege of Acre during the third Crusade the order of 
Teutonic Knights was founded to tend them. For a long 
time the task of caring for the sick and wounded was left to 
private benevolence ; but in the seventeenth century a small 
number of surgeons and chaplains, and a few field hospitals, 
were provided by states for their armies. Since then there 
has been steady and continuous progress in this department 
of army organization. In modern wars state provision has 
been supplemented by private effort; and in some cases 
neutral societies and iiidividuals have given aid from motives 
of humanity. But even now those who fall in struggles 
with barbarous or serai-barbarous tribes are sometimes ex- 
posed to terrible suffering. In 1799 Napoleon ordered his 
own sick and wounded to l)e poisoned at Jaffa during the 
retreat from Syria, rather than leave them behind to be 
tortured and massacred by the Turks. ^ Tlie last great step 
in advance was tlio negotiation at Geneva in 18(>4 of a Con- 
vention regulating tlie care of tlie sick and wounded by a 
great international agreement which has now been signed 
by nearly all civilized powers, the United States having 
acceded to it in 1882.2 It neutralizes hospitals, ambulances, 
surgeons, cliaplains, nurses, and generally all persons and 
things connected with the care of the sick, provided that the 
badge of a red cross on a white ground is shown on a flag 
or on the arm as the case may be. Field lios})itaLs captured 
by the enemy may be withdrawn by their staff when they 
are no longer needed; and in no case may the staff be 
detained as prisoners. Enemy wounded, when healed, are 
to be sent back to their country if they are incapable of 
further military service, and if able-bodied may be allowed 
to depart on condition of not serving again during the same 
war. Tlie Convention needs revision on some points® and 

1 Alison, Ilistonj of Europe^ III., xxv. 

2 Treaties the United States^ p. 1150. 

8 For the woik of the Hague Conference in this respect see Appendix, §V, 
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additions on others. Voluntary assistance should be brought 
under stricter rules, and the contracting powers should make 
intentional violations of the Convention penal under their 
Articles of War, a step which they declined to take when it 
was proposed in 1868. In that year a number of additional 
articles were drawn up, relating chiefly, though not entirely, 
to warfare at sea; but they have not at present received 
ratification, and therefore cannot be regarded as binding in 
strict law upon the powers which have signed thern,^ thougli 
some of their provisions, such for insta)ice as tliose which 
relate to the neutralization of hospital ships, will probably 
be acted upon by humane belligerents in future wars. The 
Brussels Conferenco in 1874 embodied in its proposed code 
the statement that tlie duties of iKdligcrcnts with regard to 
the treatment of the sick and wounded are regulated by the 
Geneva Conventioii,^ which thiis received the sanction of 
whatever authority may he held to attach to the approval 
of the military representatives of the European states. 

§ 189 . 

Sieges and captures by assault at the close of vsieges 
remained the opprobrium of International l^aw long after 
humanity had won I’ccognition in other de- improved 
partm( 3 nts of the field of warfare. Tlie Roman oftbe 

rule was to spaixi a town which surreudored 
before the V)attering~ram touelied its walls. P>vit if any 
resistance was made, every living thing in tlio ])lace was 
slaughtered. In the Middle Ages it was deemed an 
offence for a garrison to prolong a resistance which the 
besiegers regarded as fruitless ; and not only were they slain 
without mercy if the place was taken by assault, but if it 
was finally given up some or all of them were executed. 
The demand of Edward III. of England for the lives of 

1 Treaties of the TJnited States^ p. 1153. 

British State Papers, Miscellaneous^ No. 1 (7875), pp. 322, 324. 
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twelve burghers of Calais, when it surrendered to him in 
1347 after a year’s siege, was a measure of exceptional mild- 
ness rather than exceptional severity. The revolt of the 
United Netherlands against Spain, and the wars of religion 
which followed it, furnished exam];)le after example of hor- 
rible barbarity inflicted not only on the armed defenders of 
captured places but also on the unarmed inhabitants. After 
the Thirty Years’ War the slaughter of non-combatants by 
the soldiery who had forced an entrance into a beleaguered 
city came to be regarded as an atrocity ; but it has been held 
in comparatively recent times that tlie defenders of a fortress 
taken by storm have no right to quarter. This was the 
opinion of the Duke of Wellington,^ tliougli his own practice 
was to make prisoners of any who surrendered themselves. 
In the Peninsular War the French repeatedly threatened 
Spanish garrisons with otMcrmi nation if they stood an 
assault.^ But Naj)oleon exacted fi*om his own generals a 
tenacity he deemed criminal in an enemy. The commanders 
of his fortresses were instructed never to surrender witlioiit 
standing at least one assault, and those of tliem wlio did not 
hold out to the last were treated with great severity. But 
though the old rule which devoted to slaughter tlie defenders 
of places taken by storm has been shamefully tenacious of 
life, it has at length disappeared from modern warfare, and 
we are able to declare that 

The ancient practice of refusing quarter to the defenders of 
places taken by assault is now obsolete. 

Some remnants of it lurk in tlie theory that it is an offence 
to defend an open and unfortified town, or to resist in a weak 
place the attack of a vastly superior force. These views 
were always difficult of application. It was impossible to 
define the exact extent of defensive works which made a 

^ Despatches, 2d Series, I., 93, 94. 

^ Bernard, Growth of the Laws of War in the Oxford Essays for 1856, p. 
Ill, note. 
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place into a fortress, or the exact measure of weakness which 
rendered a commander liable to extremities if he ventured 
upon resistance. And now the changed conditions of war- 
fare have made them completely out of date. To-day earth- 
works are highly efficient fortifications, and they can be 
thrown up in a few hours and gradually strengthened till 
they are able to I’csist siege artillery. Plevna was a small 
open town when Osman Pasha determined to hold it as a 
defensive point in the summer of 1877 ; but by incessant 
spade labor and careful engineering, he turned it in a few 
weeks into a fortress, which the best troops of Russia 
assaulted three times in vain.^ The distinction between 
fortified and unfortified places may thei*efore be said to have 
vanislied. Every j)lace is jiotentially a fortress, if its natural 
situation is favoral)le for defence; and no general would now 
claim the right to sul)ject to military severities an army 
which held improvised works against his attack. Recent 
wars between civilized powers have afforded no instance of 
tlie slaughter of a garrison; and wc may lay down with 
confidence tliat the defenders of a captured place are as 
much entitled to quarter as defeated soldiers taken on the 
battle-field. 

§ 190 . 

The last point to note with regard to combatants is that 

Certain rneans of destruction are forbidden. 

It is now held that the sole object of warlike operations is 
to destroy the enemy’s power of resistance and induce him 
to make terms as soon as possible. Conse- 

... The pn)hil)iti()n 

qnently any applications oi force which intii(;t oirtu-uin nioans 

^ , . of dostmctloii. 

more pain and snirering than is necessary in 
order to attain this end are forbidden by modern Inter- 
national Law. A bullet, for instance, will shatter an 
arm and render its possessor useless as a fighting man, 

^ Annual Begister for 1877^ pp. 193-198. 
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just as well as a scrap of iron or glass which inflicts 
a jagged wound very difficult to heal. The use of such 
missiles is therefore prohibited; and the principle Avhich 
condemns them is applied in other directions also. A feeling 
against treachery is tlie base of further prohibitions. All 
the forbidden methods of destruction will be discussed in 
the chapter on The Agents and Instruments of Warfare. 


§ 191 . 


We have now to sketch the usages of Avar with regard to 
the persons of non-corn batants. We liaA^e already seen that 


The ffradiuil anieli- 
oration of tiie 
condition of non- 


til 1 the distinction between combatants and 
non-coint>atants was clearly and de(iuitely em- 


corjibatant«. 


bodied in the laws of war in tlie latter half 


of the seventeenth century, the unarmed inhabitants of 
an invaded country Av^ere liable to be slaughtered at the 
will of iin invader, and Avere almost always exposed to 
shameful indignities, even though in Christian Europe it 
was not considered rig] it to reduce them to shiA^eiy. Bub 
it must be I'enienibercd that the change to more humane 
methods did not take [ilace in a monient witlioiit previous 
hint or warning. It was a matter of gnidual growth. Wc 
find in ancient and mediaeval Avarfare instancers of humanity 
toAA^ards rioii-coniliatants AAdiich increase in number as time 


goes on, tlioagli uceasionally there is a period of distinct 
retrogression, like the terrible Thirty Years’ War, AAdiieh 
Avais, however, folloAved by seventy years of ra])id progress. 
When Henry V. of England invaded France in 1415, lie 
forbade violence to the peaceful population and insults to 
Avomen, and scA^erely punished the perpetrators of such out- 
rages, Avhereas less than a centuiy before the track of the 
armies of EdAvard III. Avas marked liy^ a liroad line of fire 
and slaughter. The famous Chevalier Bay^ard was remark- 
al)le foi' his humanity to the inhabitants of invaded districts; 
aiul when the Earl of Essex took Cadiz in 1596 he permitted 
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the inhabitants to ransom themselves in a body and depart 
in English ships to a place of safety before the pillage began. 
They had, however, to be content to escape with nothing but 
the clothes they wore, saving and excepting some ancient 
gentlewomen who were allowed to put on two or three best 
gowns apiece. After the departure of the inhabitants the 
[)lace was sacked and destroyed, with the exception of the 
churches and religious houses. Such procc^edings would 
now be denounced as barbarous, but then the English were 
praised for their “heroical liberality.” And certainly their 
conduct was an improvement u])on the methods of coast 
warfare in vogue at the time and previoiis]3% wlien to descend 
upon the shoi’es of an enemy, suj’prise and sack his seaports, 
hang the peaceful iiihabitauts over tlieir own doorsteps, and 
set fire to the place on departing from it. were regarded as 
ordinary incidents of hostilities.^ The beginning of the 
eighteenth ceiituiy saw the general recognition of the rule 
that non-combatants were not to be subjected to slaughter 
or outrage. But nevertheless many severe pi’actices for 
which no reasoiial)]e justification could be pleaded still 
remained as survi vals of the older order. Thus the inhab- 
itants of invaded districts were often compelled to swear 
fidelity and allegiance to the invading sovereign, and some- 
times even to renounce their allegiance to tlieir lawful 
rulers. In modern warfare no attenijit would be made to 
interfere with their political fidelity, though while the 
armies of the enemy actually held a district in firm posses- 
sion its inhabitants would be punished if tho}^ 
information to tlieir own side. The treatment accorded to 
non-combatants according to the best rules and practices 
of modern warfare may be described under the beads given 
in the sections which follow. 

1 Bernard, Growth of the Law of War in the Oxford Essays for 1856, pp. 
97-99, 130-133. 
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§ 192 . 

The first rule we lay down with regard to this portion of 
our subject is that 

Non-combat ant 8 are exempt from personal injury^ except in so 
far as it may occur incidentally hi the course of the lawful 
operations of warfare- 

If civilians travelling in a train containing soldiers are shot 
in an attack upon it by the enemy, or if women, children 
♦ r., and unarmed men are killed in the course of a 
cJrabatant^ ^ bombardment, or during the capture of a village 
porsonaiinjury. situated upoii a battlc-ficld, a regrettable inci- 
dent has taken place, but no violation of the laws of war has 
been committed. But had the gun>s of the besiegers been 
deliberately turned upon the dwelling-houses of the bom- 
barded town, or had an open and undefended village been 
fired into, the persons responsible for such proceedings would 
have been justly accused of barbarity forbidden by modern 
usage, A custom is springing up of allowing women and 
children to leave a besieged place before the commencement 
of a bombardment, but it is not sufficiently general to have 
acquired binding force. During the siege of Strasburg in 
1870 the Germans on two occasions allowed non-combatants 
to pass througli their lines into a place of safety; but a 
few months later they declined to permit “ useless mouths 
to depart from Paris l)efore tlie bombardment commenced, 
because it was the intention of their commanders to reduce 
the city by famine rather* than capture it by fighting. 

The peaceful inhabitants of an invaded country, who are 
content to go about their ordinary avocations and submit to 
the lawful demands of the invaders, have a right to protection 
for life and limb and family honor. The exercise of their 
religion should be freely allowed, the law of the land with 
regard to private rights should be permitted to remain in 
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force, and the population should not be compelled to take 
part in military operations against their own country.^ But 
the invaders may demand the services of guides to lead them 
from one place to another, and they may impress drivers for 
provision wagons and vehicles of all kinds. Any resistance 
to the exercise of these rights may be severely punished, and 
a guide who wilfully misleads may be put to death. Host- 
ages may be taken for the fidelity of guides, the j)ayment of 
war contributions and other puiposes ; but the laws of war 
no longer allow them to be executed if the obligation for the 
performance of which they are pledges is not duly fulfilled. 
The protection accorded to non-combatants is conditional 
upon good behavior on their part. They must not perform 
acts of war against the invaders while purporting to live 
under their rule as peaceful civilians. An inhabitant of an 
occupied district who cuts off sti'agglers, kills sentinels, or 
gives information to the commanders of his country’s armies, 
may be, and probably is, a high-souled and devoted patriot; 
but nevertheless the laws of war condemn him to death, and 
the safety of the invaders demands that they be carried out 
in their full severity. Indeed the innocent may often be 
made to suffer instead of the guilty; for an eneni}^ is within 
his rights when lie seizes and punishes the leading men of 
a district because he is unable to discover the |>erpetrators 
of offences against him which have bc^eii committed within 
it. Every citizen of an invaded province can be either a 
combatant or a non-combatant. If he elects to fight, he must 
join the armed forces of his country, and will be entitled to 
receive the treatment accorded to soldiers. If he prefers to 
be a jjeacefiil civilian, he must go about Ids ordinary busi- 
ness. The enemy will then be obliged to protect him from 
outrage on the part of the invading army. But if he varies 
peaceful pursuits with occasional acts of hostility, he does so 
at the peril of his life. 

1 This rule was disregarded by the Boers in the war of 1899-1900. When 
they invaded and occupied Barkly West and other districts of British territory 
they gave the English inhabitaut.s the choice of serving against their own 
country, paying large war contributions, or expulsion. 
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§ 193. 

The next point to notice with regard to the treatment of 
non-combatants is that 

The inhabitants of captured towns are not to he abandoned to 
the violence of the victorious soldiery. 

Such atrocities as the sack of Magdeburg in 1631, when 
thirty thousand people — men, women and cliildren — were 
The (UminnUon of massacred with every circumstance of cruelty 
titiiSupdri'’ by Tilly’s troops amidst the wreck of their 

the iiilmhiiunts _ -it t- 

of captured towns, bumirig liomes, would be impossible to-day in 
warfare between civilized states. The last European in- 
stance of the indiscriminate slaughter of garrison and people 
is to be found in the capture of Ismail by the Russians in 
1790. But scenes not greatly inferior in horror have occurred 
since ; and strong measures are still needed to bring the 
provisions of military codes up to the level of common justice 
and humanity in these matte*.rs. During the Peninsula War, 
the successful assaults on Cuidad Rodrigo, Badajos, and San 
Sebastian were followed by tenable excesses perpetrated by 
a maddened soldiery upon the defenceless inhabitants. The 
French in 1837 sacked Constantine in Algeria for three days. 
After the recapture of Delhi in 1857 the English officers were 
able to save most of the women and chi hire n of the muti- 
neers, but many of the male inlialiitants of the place were 
killed along with those of the garrison who did not succeed 
in escaping. The invariable excuse put forth on these occa- 
sions is that the troops cannot be restrained. This may 
possibly be true of savage or semi-barbarous soldiers, whose 
employment on such a service, though not forbidden by 
International Law, is a disgrace to civilized warfare. But 
it is not true of armies recruited from the populations of the 
leading nations of the world, who pride themselves upon 
their humanity and enlightenment. It may be granted that 
of all the tasks which fall to a soldier's lot none is more 
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likely to obliterate the man and awaken the brute in him 
than the storm of a well-defended fortress. In one awful 
struggle at the breach are concentrated all the hoiTors of an 
extended battle-field, and those who survive the assault are 
a])t to rage like A\ikl beasts among the unfortunate inhabit- 
ants. But they can be recalled as soon as the town is gained, 
and their places supplied by fresh divisions ; or, if this is 
impossible, a body of military police might follow the 
storming columns and sternly repress attempts at theft or 
massacre. The plea that the soldier must be rewarded for 
his exertions by the plunder of the captured ])lace is simply 
infamous. Undoubtedly the service is one of exceptional 
danger; but a promise of money payments, decorations and 
promotions would be amply sufficient to evoke the full 
courage and enthusiasm of the storming party. ^ If the 
fulfilment of this promise was made conditional upon, good 
behavior, and it was understood that plunderers would be 
put in irons, and i*avishers and murderers shot, there would 
be little to complain of in the conduct of the troops. 

Fortunately tlie great advances made in the ait of fortifica- 
tion siiKHi the beginning of the present century, and the 
vastly increased power of modern artillery ami small arms, 
have greatly reduced the chances of the repeiation in strug- 
gles between civilized states of such scenes as liavc tainted 
with disgrace some of tlie most lieroic a(diievements of 
comparatively recent warfare. Towns are now defended by 
forts and earthworks erected at a considerable distances from 
them. There is therefore but little danger of the rush of an 
infuriated soldiery into tlie streets after a sne-cessful assault. 
In the last great war in which European states were engaged 
— the war of 1877-1878 between Russia and Turkey - Kars 
was the only fortress taken by storm, and after its capture 
there was no wild scene of rapine and murder. In the 
American Civil War Riclimond fell as soon as the lines of 
Lee were pierced at Petersburg; and before the soldiers of 
1 Napier, Peninsula War^ VI., 217. 
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the Union could reach the city the Confederates had time 
to evacuate it, after setting tire to the government stores 
and thus causing the destruction which their victorious foes 
endeavored to prevent. And while both the temptations to 
excess and the opportunities for it are less than before, the 
sentiments which liave caused the general improvement in 
tlie laws of war have not left iintouched the department of 
them which deals with sieges and assaults. The Brussels 
Conference of 1874 laid down tliat ‘‘A town taken by storm 
shall not be given up to the victoi-lous trooj)s to plunder;”^ 
and we may be allowed to hope that the military codes of all 
civilized states will soon make sucli proceedings penal. 

§ ^ 94 . 

Tlie last point to notice in connection with non-combatants 
is that 

Special jjroUetioti is granted to those who tend the sick and 

tiumnded. 

This was the work of the Geneva Convention of 1864. Till 
then it was doubtful whether army surgeons captured by 
The Hpeciivi pro- tliG ciiemy would bc held as prisoners of war. 
t<* tliose who tend In the eighteenth century they were captured, 

the sick and , ‘ i • ^ i 

wi>muk!ti. but on an exchange were returned without 

equivalent or ransom. In the present century practice has 
not been nniform and text- writers have been unable to agree. 
The Instructions issued to the armies of the United States 
in the American Civil War forbade their detention unless 
the captors had need of tlieir services. But tlie Geneva. 
Convention went further and neutralized them altogether, 
along with nurses, chaplains, and all attendants upon the 
sick and wounded.^ Tliey may not, therefore, be held as 
prisoners of war,^ and though they are expected to remaiii 
and care for those who are under their charge when taken 

i British State Papers, Miscellaneous No. 1 {1875), p. 321. ^ See § 188. 

® In tl)e recent Boer war the doctors on each side sometimes went aiifi 
returned unmolested between the opposing camps to attend to wounded wh(i 
*irould otherwise have been without surgical aid. 
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by the enemy, they are free to depart at any moment. The 
Convention contains further stipulations in favor of inhabit- 
ants of an occupied district who receive the sick and wounded 
into their houses and tend them there. No troops are to be 
quartered upon them, and they are to be indulgently treated 
in the matter of war contributions. The Additional Articles 
of 1868 imposed upon the staff of a captured Iiospital or 
ambulance the obligation of remaining with those under 
their care till their services were no longer needed, and 
qualified to some extent the absolute immunity from the 
quartering of troops granted by the original convention to 
houses wliere wounded men were cared for. But as thcvSe 
supplementary provisions have not been ratified by the con- 
tracting parties, they can hardly be considered binding, 
though no doubt some of them will be acted upon from 
motives of humanity in future wars between civilized 
j)Owers,^ 

^ Treaties of the United States^ pp. 1160-1166. 



CHAPTER IV. 


THE HAWS OF WAR WITH REGARD TO ENEMY PROPERTY 

ON liAND. 

§ 195 . 

Under the above head we will first consider the case of 

Enemy property found ivithin a state at the outbreak of war. 

Such propert}^ may belong to the enemy state or to its sub- 
jects. The first case is exceedingly unlikely to ai'iso ; for a 
I'roporty of tiie statc (locs ijot in its corporate c{ipac/ity o\vn real 

enemy ^^ovonuiKTt . . ? j. ♦ I'T-x 

found a })voi)erty 111 its neighbors terrii.ories, and it it 

Btate uttho out- i i i ^ i 'i ^ i 

break of wfir. siiould posscss persoiial property so situated, it 

would take care to withdraw any of its goods and chattels 
that Avere in the power of a prolialile foe as soon as relations 
became so strained that war was likely to break out. It is, 
however, just possible that the commeiujement of hostilities 
might find public ships, or treasure, or arms and military 
stores belonging to one belligerent, still remaining within 
the territories of the otlier. In tliat case they Avould un- 
doubtedly be confiscated ; but such things as books, })ictures, 
statues, curios and ancient manuscripts would probably be 
regarded as exempt from the operations of warfare and 
restored accordingly. 

§ 196 . 

At the outbreak of war a state frequently discovers within 
its borders a considerable amount of private pioperty belong- 
ing to subjects of the enemy. In dealing with such a case 

860 
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we shall find it convenient to give separate consideration 
to real and personal property, and to take first the case of 
real property or immovables. The mediteval Kcal property of 

, . n , ^ . enemy BubiocU 

rule was to coimscate such property as soon as found wituin a 

, ^ . - • n T state at the out- 

hostilities began, and not till the commencement bn ak of war. 
of the eighteenth century do we find germs of the contrary 
practice. In 1713, at the Peace of Utrecht, France, Savoy, 
the Netlierlands and the Empire covenanted to restore to 
enemy subjects all immovables confiscated during the war. 
Opinion and practice moved rapidly in the direction of 
lenience, and by the middle of the century Vattel^ was 
able to limit the right of a belligerent to the sequestration 
during the war of the income derived from siicli lands and 
houses within his territory as belonged to subjects of the 
hostile state. During the latter half of the last century 
general custom followed the rule indic^ated by the great 
French publicist; but towards the close of it we find in 
treaties of peace provisions for the removal of the sequestra- 
tions, a sure sign that even the less severe mode of dealing 
with the property in question was beginning to be condemned 
by enlightened opinion. The growth of the practice of 
allowing enemy subjects resident in a country to continue 
there unmolested during the Avar^ carried Avith it permission 
for them to retain their {)roperty ; ami iji modern times the 
real property of enemy subjects has not been interfered Avith 
by tlie belligerent states in whose territory it Avas situated, 
eA^en Av^hen the oAAmers resided in their own or neutral states, 
the one exception being an Act of the Confederate Congress 
passed in 1861 for the appropriation of all enemy property 
found A\dthin the Confederacy, except public stocks and secu- 
rities.^ This proceeding was deemed unwaiTanta])ly severe, 
and contrary usage has been so uniform that Ave may safely 
regard the old right to confiscate or sequestote as having 
become obsolete through disuse. 

^ Droit des Gens, IIL, v., § 76* ^ See § 184. 

* Halleck, International Law (Baker’s ed.), I., 489, note. 
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§ 197 . 

Personal property or movables remained subject to con- 
fiscation if found in an enemy’s country at the outbreak of 
Pwsunai j)roperty War fop some time after mitigations of the old 
found within a severitv beoTan to be applied in the case oi real 

state at the out- " _ i t • • p i 

break of war. ppopcrty* i.5ut wc Tiiid indicatious OI a change 
of sentiment in numei-ous ti*eaties negotiated during the 
eighteenth century, whereby each of the contracting parties 
agreed to grant to subjects of the otlier a fixed period for 
tne withdrawal of mercantile property, sliould war break out 
between them. These stipulations have been followed by 
others extending up to the jvresent time. They mark a 
considerable advance ; but some of them refer only to mov- 
ables connecteKi with commerce, and leave other kinds of 
personal property unprotected. Moreover till the end of 
the Napoleonic wars the medi,a3va] rule of confiscation was 
often applied in the absence of sj)ecial stipulations overrid- 
ing it. But it was too severe for public opinion; and in 
the treaties of the time there are a number of provisions 
for mutual restoration at the conclusion of peace. Since 
the Treaties of Vienna of 1815 the only instance of confisca- 
tion is to be found in the Act of the Confederate Congress 
alluded to in the previous section. 

This being the state of the facts, what are we to say as 
to the state of the law? Tlie doctrine of the British and 
American courts, that war renders confiscable enemy prop- 
erty found within the state at the outbreak of war, hut does 
not ipso facto confiscate it, was regarded as correct at the 
beginning of the present century. It was laid down by the 
Supreme Court in the case of Broicn v. the United States f 
when it was further decided that by the Constitution an Act 
of Congress was necessary to effect confiscation, whereas in 
Great Britain a Royal Proclamation was sufficient. But it 
may be questioned whether the old law is still in existence. 

1 Craiich, Beports of U. S, Supreme Court, VIII., lia 
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For nearly a century it has not been acted upon, save in the 
one instance of 1861; and the circumstances under which 
this solitary return to former severity took place deprive it 
of much weight as a precedent for internatiojial action. 
What is done by the weaker party in a bitter civil war is 
hardly a guide for ordinary belligerents in a struggle between 
independent states. If we are right in aiguing from the 
practice of nations to the law of nations, we shall hardly be 
wrong in asserting that the general usage of civilized powei*s 
extending over a period of eighty years is sufficient to justify 
us in regarding the contrary usage of a previous period as 
no longer a sufficient foundation for a rule which will have 
authority to-day. The most conservative estimate of the 
situation compels us to say that the right to confiscate under 
the circumstances we have been considering is rapidly coming 
to an end, if it has not already ceased to exist.^ 

An attempt made early in the present century by the 
British Court of King’s Bench to set up a distinction 
between private delits and other kinds of personal property, 
and to enforce with regard to the former a rule of non-con- 
fiscation wliile the latter remained subject to belligerent 
seizure, demands careful examination. In 1807 war broke 
out between Great Britain and Denmark, and Danish ships 
and goods found in British ports were seized to the value 
of c£ 1,265, 000. The Danish Government retaliated by a 
similar confiscation, which included all del)ts due from 
Danish to British subjects, the sum thus obtained being about 
ii 250,000, After peace was made an Englisli merchant, 
named. Wolif, sued his Danish debtor, Oxholm, for a sum of 
money due him before hostilities commencHid. The dcdence 
was that the money had been paid into the Danisli royal 
exchequer in obedience to an order of Sept. 9, 1807. But 
in 1817 Lord Ellenborough, then Chief Justice, gave judg- 
ment for the plaintiff on the ground that private debts were 
contracted under the protection of the laws and therefore 

1 The “ commandeering ” of gold by the Boer authorities during the recent 
war in South Africa is an instance which points the other way. 
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were not liable to confiscation.^ It is difficult to see in 
what way the public faith is specially pledged to tlie repay- 
ment of private debts. It is true that creditors of one 
nationality allow payment for goods supplied to debtors of 
another nationality to be deferred, because the law of the 
latter gives them a remedy in case of non-payment. But it 
is equally true that ships of one country venture to trade in 
the ports of another country, because the law of the latter 
protects and encourages their commerce. In both cases the 
business concerned is carried on subject to the risks of war. 
What these are we have to discover from extraneous sources 
of information, Th(‘y cannot be inferred from the nature of 
the transactions. As Hall points out,^ Lord Ellenborough 
was mistaken in supposing that the ordinance of the King 
of Denmark Avas unprecedented '‘for something more than 
a century.” hliere had been several recent examples of the 
confiscation at the commencement of a war of private debts 
due to enemy subjects as well as other kinds of personalty. 
Incorporeal property, with the single exce])tion to be men- 
tioned in the next section, was under no special protection; 
and the decision in favor of its exemption Avas unsu])ported 
by history. No further attempt lias been made to draAv an 
untenable distinction. At the time when the Court of 
King’s Bench gaA^e its decision both kinds of property were 
subject to confiscation. At the present time lioth are either 
free from hostile seizure altogether, or in process of becom- 
ing so very soon. But though, in the absence of any 
state act confiscating private debts due to subjects of 
the enemy, the right to demand them is not destroyed, 
it is suspended during the war. An enemy subject has 
no lociiB standi in the courts of a belligerent state. He 
cannot, therefore, bring any action for payment while hos- 
tilities last, but his right to do so revives at the con- 
clusion of peace, 

^ Maule and Selwyn, King'^s Bench ReportSy VL, 92. 

* International LaWy 438, note. 
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§ 198. 

There is one kind of personal and incorporeal property 
which ixS clearly exempt from confiscation. There can be no 
doubt that long usage and a due regard for self- special caao 
interest compel belligerent states to refrain 
from confiscating the stock held by subjects of 
the enemy in their pulfiic loans, and to pay the covenanted 
interest on such stock during the continuance of the war. 
The question came up for discussion during the famous 
Silesian Loan Controversy ^ l>etween Great 11 ri tain and Prus- 
sia ill the middle of the eighteenth century. In the year 
1752 Frederick tlie Great of Prussia confiscated funds due 
to British subjects in respect of a loan secured upon the 
revenues of Silesia, The money had been oi'iginally lent 
to the Emperor, Charles VI.; but Avhen Silesia was ceded 
to Prussia in 1742 by Maria Theresa, his successor in the 
Austrian dominions, Frederick agreed to take upon lurnself 
all the obligations connected with tl)e loan. Ten years after 
he laid hands U[)on the property of the Bidtish stockliolders, 
in retaliation for the capture and condemnation by Great 
Britain of neutral Prussian merchantmen under circum- 
stances deemed unlawful by the jurists whom he consulted. 
The British government replied to their arguments in a 
masterly state paper, due chiefly to tlie pen of Murray, the 
Solicitor General, who was aftcinvards the great Lord Mans- 
field. ^Mt will not be easy,” ran tlic document, “to find an 
instance when a prince has tliouglit fit to make reprisals 
upon a debt due from himself to private men.” And then, 
after pointing out the essential injustice of sucl) a pi-oceed- 
ing, and invoking public faith against confiscation “because 
a prince cannot be compelled, like other men, in an adverse 
way in a court of justice,” it went on to show that by 
international usage the much stronger provocation of actual 
war did not justify reclamations upon the public debt in the 
1 C. de Martens, Causes CeUhres^ II,, 1. 
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words, scrupulously did England, France and Spain 
adhere to this public faith that even during the war (/.€. the 
war terminated by the Peace of Aix-la-Chapelle in 1748) 
they suffered no inquiry to be made whether ajiy part of the 
public debt was due to subjects of the enemy, though it is 
certain that many English had money in the French funds 
and many French had money in ours.” On this and other 
points raised during the controversy the British argument 
is generally admitted to have been triumphant. The asser- 
tion of the Prussian jurists that by the common law of 
nations, as it stood at tliat time, the goods of enemies were 
free from seizure when found in neutral vessels and the 
goods of neutrals laden on board enemy vessels were not 
liable to capture and condemnation, was as }>aseless as their 
attempt to prove that reprisals might be made upon stock in 
the public debt held by subjects of the offending country. 
Undoubtedly Prussia had a real, though small, grievance 
against Great Britain; for llritish Pidze Courts had con- 
demned Prussian vessels caiTying materials for ship-building, 
though the British Minister for Foreign Affaij’s had declared 
the Prussian Envoy tliat such cargoes would not be 
regarded as contraband.^ The controversy was settled in 
1756 by the Treaty of Westminster, whereby Prussia agreed 
to remove the sequestration placed upon the Silesian Ijoan, 
and Great Britain covenanted to pay an indemnity of .£20,000 
for the benefit of Prussian subjects who had suffered wrong- 
fully by her captures. The uribrokeii practice of civilized 
states for generations past, and tlie unanimous voice of 
statesmen and jiirists, render the principle that stock in the 
public debt held by enemy subjects should be exempt from 
seizure, an undoubted rule of modern International Law. 
We may go further, and say that the interest on such stock 
must be paid even while the war is going on. The real 
reason for the rule is probably to be sought rather in the 
exigencies of public credit than in the sanctities of public 
> Manning, Laio of Nations (Amos’s ed.), 294. 
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faith. It is difficult to see how the obligations undertaken 
by a state with regard to the money it has borrowed are more 
sacred than its other obligations towards private individuals. 
But there is no difficulty in understanding that the rate of 
interest on a loan which might be confiscated in the event 
of war between the borrowing country and the country of 
the lender would be very much higher than the rate on an 
unconfiscable stock. States desire to borrow on as easy 
terms as possible, and therefore they are glad to give lenders 
the benefit of the most complete security. 

§ 199 . 

Having dealt with the A^arious kinds of enemy property 
found within a belligerent state at tlie outbreak of war, we 
now pass on to consider the trc^atinent to be 
accordcni by an army to nioval>les and im- 
moA^ables under its control, if they are tainted with the 
enemy character. In this connection we will deal first with 

Booty^ 

which may be described as private movables taken from the 
foe in the course of such warlike operations on land as the 
capture of a camp or the storming of a fort. Booty must 
be distinguished from contributions and requisitions, which 
are a sort of extraordinary taxation levied by military author- 
ity on occu[)ied districts. By the strict rules of International 
Law it belongs to the state whose soldiers have captured it. 
They are acting as the agents and instruments of their gov- 
ernment. What they do is done by its authority, and what 
they acquire is acquired on its behalf. War gives them no 
right to enrich themselves at the expense of the enemy. 
The S2:)oil they take is not theirs but their country’s. This 
was the ancient Roman theory, and it is the theory of the 
modem law of nations. But in practice the regard paid 
to it is by no means as strict as could be wished, and it is 
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impossible to prevent the appropriation of many articles 
taken as spoil of war. Recognizing this, the laws of every 
civilized state provide that the whole or a part of the 
captured property should be given to the captors according 
to a scale drawn up by the i)roper authorities, Jn England 
the distribution of Booty is determined by the Crown under 
the advice of the Lords of the Treasury. In the United 
States it appears to be held that, in the absence of any act 
of Congress dealing with the matter, the President, as Com- 
mander-in-chief, has power to regulate it.^ In order that 
proprietary rights in Booty may vest in the state whose 
soldiers capture it, they must have had it in firm possession 
for twenty-four hours. If it is recaptured by the enemy 
before that time it reverts to the original owners, on the 
theory that they have not been dispossessed of their propri- 
etary rights in it. State property, such as arms, stoi’es and 
rnunitioiis of war, found in a captured camp or fort, or on 
a battle-field, belongs to the government of the victors. 

§ 200 . 

We have next to investigate the important subject of 
belligerent occupation. 

The rights gained thereby are so numerous and far-reaching 
that it is necessary to define with great care the exact circum- 
stancCxS which call them into existence. Much 

Bcllk'-crent ocoupa- , 

tion historically light Will DC tiirowu UDon tlic questiou by a 

considered. ^ 

short historical review oi the mcthorls followed 
by invading armies when dealing with property in the dis- 
tricts overrun by them. 

It is not to be supposed that in ancient and medimval 
warfare property would be spared where life Avas freely taken. 
Accordingly we find unlimited plunder and destruction the 
rule not only in classical times, but also in periods far more 
^ Halleck, International Law (Baker’s ed.), II., 117-123. 
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nearly approaching our own. When the English under 
Edward III. landed in Normandy in 1346, they si3read them- 
selves over the country, burning and plundering up to the 
very gates of Paris. In the wars of the Aimagnacs and 
Burgundians in France so terrible was the devastation that 
hungry wolves battled for food in the streets of the capital. 
The French invasions of Italy at the end of the fifteenth and 
the beginning of the sixteenth centuries were undertaken 
without magazijies or money. The troops lived on the 
country, which they ate up like locusts. The atrocities of 
the Thirty Years’ War are too well known to need descrip- 
tion, The phrase, to plunder after the German fashion, 
became a proverb. So terrible was tlie famine caused by 
the war that in some districts bands of men and women 
took to the woods and lived by cannibalism. While Gus- 
tavus Adolphus lived the Swedish troops were restrained 
from pillage, but after his death in 1632 they gradually lost 
their former discipline and became as great adepts in plunder 
and torture as tlie Imperialists.^ Even Giotiiis was obliged 
to admit that ““by the Law of Nations . . , any one in a 
regular war ma\% without limit or measure, take and appro- 
priate what belongs to tlie enemy. But when he endeav- 
ored to enforce tempei* amenta belli^ lie argued that evcm in 
a just war men should not capture more than was necessary 
for their own safety, unless it was morally due to them 
either as a debt or by way of puiiisliment. He added that 
the injured side, if it abounds in wealth, sliould not exact 
the utmost farthing, and sjioke with afijiroval of the custom 
of sparing the lands of cultivators and tlie goods of mer- 
chants, and only taking tribute from them.^ Uules based 
upon the notion that war is a pnnisliment have not found 
their way into International Law; but the other idea of 

1 Bernard, Growth of the Laws of War in tlie Oxford Essays for 1856^ 
pp. 97-101. 

^ De Jure Belli ac Pacis^ HI., VI., ii 

« Ibid,, III., XII., XIII. 
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Grotius that the invader should measure his acquisitions 
by his necessities was fruitful of good. In the next great 
cycle of European wars Marlborough and Eugene and their 
French opponents kept strict discipline in their armies. 
Requisitions took the place of indiscriminate plunder, and 
the avocations of peaceful life went on amidst the movements 
of the contending forces. Now and again the old ferocity 
broke out. Tlie Palatinate was devastated in 1688 by the 
orders of Louis XIV. and his minister, Louvois; and in 
1704 Marlborough oi'dered apart of Bavaria to be laid waste, 
in order to punish the Elector for adhering to the French 
alliance and induce Iiim to quit it. But proceedings such 
as tliese shocked the conscience of Europe, even when the 
memory of Mansfeld and Wallenstein was still fresh. ^ They 
have not passed altogetlier un imitated in some recent wars, 
thougli the worst devastations of modern times do not 
approach in destructive cruelty to those of only two cen- 
turies ago. It is now the undoubted rule that pillage must 
be strictly forbidden, and liumane generals not only forbid 
it but inflict severe punishment upon those wlio disobey 
their orde;r. When Wellington entered Fraiice in 1813 he 
found tliat his prohibitions of plundering were too often 
disregarded. He therefore tlireatened to send hack the 
Spanisli troops if tliey persisted in their attempt to wreak 
vengeance on the French peasants for the atrocities com- 
mitted In Spain by the armies of Na])oleon. With his own 
troops he was still more severe. He sent to England under 
arrest several officers who had been guilty of marauding, 
and hanged private soldiers who plundered in defiance of 
his orders. 2 In doing this he did no more than is now 
usually done by civilized commanders. General Scott in 
the Mexican War and General Grant in the War of Secession 
did their best to restrain their troops from pillaging; and 

^ Bernard, Growth of Imws of War^ 101-104 ; Hosack, Law of NationSy 

200 , 201 . 

2 Napier, Peninsula War^ VI., 208. 
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by the Instructions for the Government of Armies of the 
United States in the Field, published in 1863, ‘‘all robbery, 
all pillage or sacking, even after taking a place by main 
force, . . . are prohibited under the penalty of death. 
The rules drawn up by the Brussels Conference of 1874 ^ and 
the Code agreed to by the Institut de Droit International in 
1880® agree in prohibiting pillage. But though promis- 
cuous plunder is strictly forbidden to unauthorized soldiers, 
it is never entirely absent, and the most careful anrl humane 
of geneials finds himself unable to give absolute protection 
to the property of the inhabitants of an invaded country, 
especially when he is at the head of a large army in whose 
ranks are sure to be found a considerable number of bad 
characters. AVar at the best is a terrible business, and 
those who enter upon it without absolute necessity, or 
clamor for it in mere lightness of heart, take upon them- 
selves a fearful resj:)onsibility. It is possible, however, by 
the use of pro[)er precautions and severe punishments to 
reduce pillage to a minimum; and self-respecting states 
should see that their armies are under proper regulations in 
this as in other matters. 

But it must not be supposed that the absence of pillage 
means absolute securit}^ for enemy property. An invading 
general may purchase in the ordinary way revisions and 
other articles jequired for the consumption of his soldiers, 
or he may take them at prices fixed by himself, or he may 
compel the inhabitants to furnish them without payment 
and, if they refuse, send out detaeliments to collect them. 
The last course was taken by the French commanders in the 
Napoleonic AVars and by the Germans wdien they invaded 
Prance in 1870-1871. It is the course usually followed hy 
the armies of Continental Europe, and was adopted by the 
generals of the United States in their invasions of the South 

1 Davis, Outlines of International Law, Appendix A. 

British State Papers, Miscellaneous, No, 1 {187o), p. 323. 

^ Tahleau General de V Institut de Droit International, p. 183. 
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during the great Civil War. Great Britain pays as a rule 
for all goods supplied to her soldiers by the people of the 
enemy’s territory. Wellington purchased the supplies he 
did not carry with him when he overran Southern France 
in 1813 and 1814, and General Scott followed this example 
during the invasion of Mexico by the forces of the United 
States in 1846 and 1847.^ In the Crimean War the British 
bargained with the country people for what they bought, 
but the French fixed their own prices.^ It seems then that, 
though private pillage is forbidden by tlie military codes 
of all civilized nations, war may nevertheless be made very 
burdensome to the inhabitants of an invaded country. In 
fact the superior humanity of land warfare exists more in 
name than in reality. Private property may still be cap- 
tured at sea; on land it is exempt from seizure. There is 
a sharp contrast in tiie rules so far as words are concerned. 
But if we leave expressions and deal with facts, we shall 
find that a country may be swept bare of sMi)])lies to feed 
the soldiers who liold it down by liostilo force. Peasants 
may be impressed to drive their own (>arts for the invaders. 
The produce of the farmer, the stock of tlie tradei*, the stores 
of the merchant, may go to till the magazines of the enemy; 
and the slightest attempt on the ])art of the po[)ulation to 
aid tlieir fatherland by active means may expose them to 
all the horrors of military execution. It is true that the 
individual soldier is not allowed to plunder at his pleasure, 
but neither is the individual sgilor. The capture of a mer- 
chantman is as regular and orderl}^ a proceeding as the levy 
of a i'e([uisition u|)on a country town. In both teases private 
property is taken, but taken by disco piined agents of the 
enemy state acting under public autliority. If there be any 
moral superiority, it is on the side of tlie maritime transac- 
tion ; for a boat’s crew engaged in the search and capture of 
a trading-vessel can be kept under more complete supervision 

^ Halleck, International Law (Baker’s ed.), IL, 111-113 and note. 

^ Bernard, Growth of the Laws of War^ p. 109, note. 
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than a foraging party engaged in taking grain and stock 
from a country village; and, moreover, the presence of 
women and children in the one case and their absence in 
the other, suggest considerations which certainly do not 
favor the claim of superior humanity made on behalf of land 
warfare. 

§ 201 . 

Since the rights of an invader towards the country overrun 
by him are so large and important, it is necessary first to 
define the circumstances under which he obtains 

, , , , . . . - The osHeiitiftls of 

them, and then to discuss their exact nature and hoii^oront ocou- 

... • 11 • • 1 • I'ation. 

limits. Onginally no distinction was drawn in 
these respects between the conqueror of a territory and its 
temporary liolder. Military possession was i-egarded as a 
sort of coiKpiest, giving j)roprietary riglits to the invader 
as long as he could maintain his possession. The practical 
result of this view was to confer on him all the power of a 
sovereign without a sovereign’s responsibility. The theory 
seems to have been acted n|)on do^vn to the middle of the 
eighteenth century. In 1712 the King of Denmark, being 
at war with Sweden and in belligerent oceupation of tlie 
Swedish possessions of Bremen and Verden, sold them before 
the war was over to the Elector of Hanover,^ thus assuming 
to himself when a mere occupant sucli a riglit of dominion 
as, according to modern usage, could spring from nothing 
but cession or conqileted compiest. Later still, during the 
occupation of Saxony by Fredeilck tlie Great in 1756, recruits 
were taken for the Prussian ai*my from the population of the 
occupied kingdom. ^ Tliis was by no means the only instance 
of the treatment of the inhabitants of invaded districts as if 
they were subjects of the invading state. The history of 
the time contains several others, and thougli few, if any, 
are found much later than the period we are considering, the 
theory on which they were based retained enough vitality 

^ Hall, International Law, § 164. 


55 lUd. 
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to cause the Brussels Conference of 1874 to embody in its 
Code the statement that the population of an occupied terri- 
tory cannot be compelled either to take part in military 
operations against their own country, or to swear allegiance 
to the enemy’s x^ower.^ Vattel, writing in 1758, was the 
first jurist to scout the theorj^ that a military x)Ossessor might 
perform acts of sovereignty, and to maintain instead that the 
rights of the original sovereign must first be ousted by a 
completed conquest or resigned by a definite treaty, ^ His 
views gradually influenced x)ractice. Old customs that were 
inconsistent with them died out, and new doctrines were 
founded on improved usage. A sharp distinction is now 
drawn between comjdeted conquest and belligerent occuj^a- 
tion. The former we have already considered,^ and with the 
rights conferred by it the Laws of War liave no concern. 
It im]:)lies the cessation of the struggle and the e3stablisliment 
of a new x^olitic^d order. The chief questions of Interna- 
tional Law connected with it were referred to when we dealt 
with the x>roblems of state existence.^ But the rights of 
occui)ancy concern us very nearly. They are incidents of 
hostilities, and amount to a temj)orary supei'cession of the 
authority of an invaded state, to an extent rendered necessary 
in order to reconcile the exigencies of the invaders with the 
safety and good order of the inhabitants of the occuxded 
districts,^ 

As consequences of such vast importance flow from occu- 
pation, we must endeavor to obtain a clear undeistanding 
of its nature. It is necessary therefore to ask, What is 
an occux)ied district? Under what circumstances does an 
enemy possess the x^^wers of an occupying belligerent? 
These are most imx^ortant questions. Upon the answers to 
them depends the right of an invader to levy contributions 
and requisitions, to press the inhabitants into his service for 

^ British State Papers, Miscellaneous^ No. 1 {1875)., Arts. 36 and 37, 
p. 323. Droit des Gens, III., § 198. 

® See § 08. ^ See § 45. ® Acollas, Droit de la Guerre, pp. 61, 62. 
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certain purposes, and to subject them to military execution 
for aiding their own side. It is obviously the interest of 
the great military powers to acquire these rights upon the 
most easy terms, and to sti'etch them as far as possible when 
acquired; and it is equally clear that the smaller states 
must adopt the opposite policy, since they cannot keep up 
vast standing armies, but are compelled to rely upon the 
patriotism and spontaneous activity of their inhabitants for 
adequate resistance to invasion. This conflict of views showed 
itself very clearly at the Brussels Conference of 1874. All 
the delegates agreed that territory through which an invading 
army has marched and over which it maintains its lines of 
communication is occupied by it. But differences of opinion 
arose as to territory in advance of the main army and on its 
flanks, and also as to territory won back temi)orarily by 
local resistance to the invader. In the war of 1870 between 
Germany and France, the German military authorities had 
adopted the view which Napoleon acted u[>on at the begin- 
ning of the century. They held that a district was occupied 
if flying columns, advanced parties, and even scouts and 
patrols, marched through it either without resistance or after 
having overcome the resistance of the regularly organized 
national troops. It was also part of their theory that, a[)art 
from voluntary evacuation, occupation came to an end only 
when the invaders were expelled by the regular army of their 
enemy. The German delegates at the Conference endeavored 
to enforce these views, but they were strenuously resisted 
by the delegates of the smaller states of Euro|:)e ; ^ and in 
the end it was agreed that tlie first Article of the proposed 
Code should run as follows: ‘‘A territory is considered as 
occupied when it is actually placed under the authority of 
the hostile army. The occupation only extends to those 
ten'itories where this authority is established and can be 
exercised. ”2 These words might perhaps be more explicit, 

1 British State Fai)ers, Miscellaneous, No. 1 {1875), pp, 236-239. 

320. 
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but they certainly exclude what may be called constructive 
occupation, and confine the rights of the invader to the 
districts dominated by his military force. The phraseology 
of the Manual adopted by the Institute of International Law 
in 1880 is clearer. In Article 41 it declares that a territory 
is occupied when ‘‘the state from which it has been taken 
has ceased in part to exercise there its regular authority, and 
the invading state alone finds itself able to maintain order 
therein.” 1 In fact occupation in land warfare is strictly 
analogous to blockade in sea warfare; and as blockades are 
not recognized unless they are effective, so occupation should 
be ma-de to rest upon effective control. Its rights are founded 
on mere force, and therefore tliey cannot extend beyond the 
area of availalde force. But the force need not be actually 
on the spot. Tlie country embraced within the invader’s 
lines may be very extensive, and the bulk of his troops will, 
of course, be found on its outer edge opposing the armies of 
the invaded state. Any territory covered by the front of 
the invaders should be held, to be occupied, but not territory 
far in advance of their main bodies. The fact that it is 
penetrated here and there by scouts and advance guards 
does not bring it under firm control, and therefore cannot 
support a claim to liave deprived the invaded state of all 
authority therein. But the rights of occupancy, once 
acquired, remain until the occupier is completely dispos- 
sessed. The tem]>orary success of a raid or a popular rising 
will not destroy tliem ; but if an insurrection wins back the 
disputed territory, it is absurd to hold that they still exist 
because the occup 3 dng forces have not been driven away by 
regular troops. Rights founded on force expire when that 
force is overcome, no matter what the agency employed in 
overcoming it. It is impossible to travel with safety far 
beyond the statement that belligerent occupation implies, 
first firm possession, so that the occupjdng power has the 
country under its control and can exercise its will therein, 

^ Tableau Central de L'Institut de Droit International^ p. 181. 
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and secondly a continuance of the status of belligerency, 
so that the invader has neither evacuated the territory he 
held nor become its sovereign. 

§ 202 . 

We will now proceed to discuss the rights of an invader 
over property found in the districts occupied 

- -ir, *111 * It T'j* *1 Ivl^bts over fttftto 

by him. It will be coin^enient to distinguish pf‘n'erty iL^iined 

, - . ^ by occupation. 

between state property and private property, 
taking first in each case tlie rules whicli relate to immov- 
ables, and secondly those wliicli relate to movables. 

With regard to immovables belonging to the invaded 
state, it is now settled law that the occupying belligerent 
shall ‘^consider itself in tlie light of an administiator and 
usufructuary^’ only.^ It may use the public lands, build- 
ings, forests, and other real estate, and may tiike all the 
rents and profits arising from theni. The ti'oops of the 
invader may be cpiartered in public buildings. Ids adminis- 
trative services may utilize them for offices, thej" may be 
turned into hospitals for his wounded, and even the churclies 
may be taken possession of for purj.)Oses connected with the 
war. But wanton destrindioii is now regarded as an act of 
barbarity forbidden by the rules of ci vilized ^val’fare. Wlien, 
in 1814, the British burned the Capitol and the White House 
at Wasldiigton on the occasion of their tem|)o.r‘arv military 
occupation of the city, they brought ii]>on tlieinselvcs the 
reprobation not only of American statesmen and writers, but 
also of the publicists of tlie civilized uoild. The act was 
condemned next year by Sir James Mackintosh in tlio Mouse 
of Commons. Tlie only seiious argument in its defence 
urges that it was done in retaliation for the burning of (Cana- 
dian villages by the American forces in 181 3. ^ Undoubtedly 

1 Brussels Code,, Art. 7, see British State Papers, Miscellaneous^ No. 1 
{1875), p. 320. 

2 Maine, International Laid, 198-199. 



868 


THE LAWS OF WAB 


Newark, Saint David’s, and a few other settlements were 
destroyed, and to that extent real provocation was given. 
But it is alleged that orders were misunderstood or disobeyed 
by the troops concerned, and it is certain that the govern- 
ment of the United States had not refused to make reparation. 
The least that can be said of the British proceedings is that 
the punishment was out of all proportion to the offence. 
Even Na])oleon, who made war with an unscrupulousnesvs 
shared by few great generals of modern times, respected the 
public buildings of the capitals he occupied.^ All the mod- 
ern Manuals and Military Codes forbid wilful damage to the 
real property of the enemy state in districts which pass 
under the power of an invader, and it is not likely that this 
prohibition will be disregarded in future warfare between 
civilized powers. It does not, however, apply absolutely to 
the public edifices of a place which is defended against the 
attacks of an enemy. Those of them which are used for 
military purposes must take the risks of war. They may 
be injured or destroyed by bombardment, or in any other 
way. But hospitals and buildings ‘Nle voted to religion, 
arts, sciences and charity ” should be spai'ed as far as pos- 
sible. It is the duty of the defender to indicate them by 
visible signs and to refrain from using them for warlike 
purposes.*-^ 

The rule that mi invader acquires, not the ownership, but 
only the right to use the pulilic immovables he finds in the 
occupied territory, carries with it as a necessary consequence 
the further l ule that he may not sell any poi*tioii of the state 
domain whicli he succeeds in bringing under his control. 
He may compel the tenants to pay their rents into his mili- 
tary chest, he may lop the forests and work the mines, he 
may appropriate to himself all ordinary profits ; but he may 
not injure or destroy the corpus of the property in ques- 
tion, nor may he attempt to transfer it. Whatever may be 

1 Wharton, International Law of the United States, §§ 318, 349, 
Brussels Code, Arts. 10-18. 
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expressed on the face of any document, he can but make 
over his own chance of retaining by a good title what he 
now holds by the sword. Such a transaction would not be 
valid against the sovereign of the country, if his authority 
were restored during or after the war, but it would bind the 
occupying sovereign if he afterwards obtained the district 
by cession or comi:)leted conquest. Purchase during the war 
by a neutral state amounts to an abaiidoiiineiit of neutrality, 
which the dispossessed belligerent may lawfully resent by 
any means known to International Law. If tlie excluded 
soveieign sells, he simply parts witli his chance of regaining 
the property, and the conveyance, though valid as against 
him, would have no force to bind the invading state should 
its occupation ripen into full ownership. Even its right 
of user is su},)ject to exceptions, foi* the income derived from 
lands set apart for the support of ^^establishments devoted 
to religion, charity, education, arts and sciences ” sliould 
not be diverted from its beneficent purposes to swell the 
resources of the occupying army.^ 

With certain exceptions, movables ])elonging to tlie invaded 
state may be a|)propriated by tlie invader. By the laws of 
war firm possession gives him a title to the things them- 
selves, and not merely to the use of tliem. This rule applies 
not only to instruments and munitions of war, means of 
transport, and military stores and supplies, but also to the 
taxes, the funds and marketable securities of the state, and, 
in short, to all its revenues except any that may have been 
pledged before the war for the satisfaction of neutral cred- 
itors. The expenses of administration in the occupied dis- 
tricts should be the first charge upon the revenues l eceived 
from them, and the local officials should be retained if they 
are willing to act; but the invader may apjiropriate any 
surplus that remains after order and efficient g^overnment 
have been provided for. Legal documents and state archives 
are exempt from confiscation, the former as being useless 

1 Bruasela Code^ Art. 8. 

2 B 
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for belligerent purposes but important for the definition of 
private rights, and the latter as being possessed of a purely 
historical value. Modern usage extends the practice of 
exein 2 )tion to objects exclusively useful for scientific and 
humane purposes, libraries and works of art. About these 
last a great controversy arose after the final downfall of the 
first Napoleon. During the wars of the revolutionary period, 
and especially during the Italian campaigns of 1796 and the 
following 3 "car, the French had carried olf a large number of 
artistic masterpieces from other countries and deposited 
them in the Louvre at Paris. In 1815 the victorious allies 
insisted on the restitution of these works of art to the cities 
and galleries from wliicli they had been taken, and ever since 
publicists liave been divided in opinion upon the legality 
and policy of the act. Ilalleek sums up the case in the 
words, ^"We think the impartial judge must comdude, either 
that such works of art ai'e legitimate trophies of war, or that 
the conduct of the allied powers in 1815 was in direct viola- 
tion of the law of nations.’’^ His argument proceeds upon 
the assumption that the pictures, marbles and bronzes in 
question wore regarded b}’' the various sovereigns as spoil 
which had come into their hands by the occuj)ation of the 
capital of their foe. But this is an entirely mistaken view. 
The theory of the allies was that the captures were void 
ab initio^ and that when the superior force of the captor was 
overcome tlie true owners came into possession again. They 
regarded themselves simply'- as undoers of the wrong France 
had done.'^ The question resol ves itself into an examination 
of the lawfulness of the original seizures. And in dealing 
with this it is necessaxy to bring out in bold relief a fact 
which Sir Samuel Romilly emphasized in his famous speech 
on the Peace of Vienna in the House of Commons on Febru- 
ary 16, 1816.^ His remarks have been quoted again and 

1 International Laic, Ch. XXL, § 10. 

2 Note of Lord Castlereagh quoted by Wheaton, International Law, 

{ 352-d53. 8 Hansard, XXXII., 759, 700. 
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again, but few writers on the subject appreciate their full 
significance. He points out that many of the masterpieces 
under consideration had not been seized as spoil of wai^ but 
had become the property of the French state by tlie provisions 
of various treaties negotiated with their original owners. 
Though Sir Henry Maine takes note of this distinction, he 
does not seem to see its bearing upon the solution of the 
legal problem, and, following the example of other writers, 
deals with the restitutions in the mass instead of in detail.^ 
His conclusion that the allies followed the rule of reprisal 
is not borne out by the facts of the case ; for tliey (confined 
their operations to the works of art taken by the French 
from other countries, and scrupulously refrained from laying 
hands on anything of the kind which had belonged to France 
before she started on her career of conquest. Clearly it is 
impossible to treat what liad been acquired by virtue of 
belligerent occaj)ation only, as on the same legal footing 
with what had been obtained by cession, such as the hundred 
pictures which were part of the price i)aid l)y the Pope for 
a truce and armistice in June, 1790, or the bronze horses 
which Venice surrendered by a secret article of the treaty 
of May, 1797.^ It is absurd to argue that a victorious 
belligorent may lawfully enforce the transfer of a province, 
but not a picture, or that peace may be purchased by an 
indemnity of millions, but not by mosaics and marbles. 
What Fran(*e had acquired in this way site held hy a title 
known to International Law. To take it away fioni her was 
no act of police jurisdiction, but a high-handed proeecMling 
which must rest for its justification upon considerations of 
public policy. The welfare of tlie world demanded tliat she 
should be deprived of Belgium and the Klienish i)rovinces. 
It might also demand that the galleries of the Louvre should 
disgorge tlie accumulated glories of the art of Western 
Europe. But in each case the cession was a forced transfer 

1 Maine, TnternntUmal Lniv, v>p- 107, 198. 

aiTyffe, Modern Europe, I., 118, 132. 
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to the conquerors of what was legally the property of the 
conquered. Possibly the conditions imposed by the victo- 
rious sovereigns were wise and just. We must judge them 
as we would the terms of any other peace ; but we cannot say 
that in the matter of the restoration of the ceded pictures 
they enforced the restitution of property unlawfully in the 
possession of the vanquished. Very different considerations, 
however, apply to the works of art which had never been the 
subjects of any legal transfer, but were taken b}^ the French 
during their belligerent occupation of territories they had 
overrun. This was sheer robbery. Tlie laws of war then, 
as now, protected the contents of galleries and museums 
from seizure and confiscation.^ Frederick the Great of 
Prussia made war with terrible severity, yet even he had 
been content with copies of tire famous Dresden masterpieces. 
The French liad introduced a new and barbarous practice 
into European warfare, and when they were made to refund 
their ill-gotten artistic gains, a useful lesson was read to all 
who might in future be disposed to imitate them. 


§ 203 . 

We now come to the riglits of the occupying state over 
private property in the occupied districts. Dealing first 
with immovables, wc may lay down that as a 

Kig^hts over [)rivat<:' i i i i i i 

property j^ained gciicral rule thcv may not be seized or destroyed, 

by occupation. ^ i i i 

nor ma y they be used except so tar as tlie neces- 
sities of war compel. The profits arising from them are to 
be free from conliscation, and the inhabitants are to be 
unmolested in all lawful use of them. Iinmovalile property 
is bound up witli tlie territoiy. As soon, therefore, as men 
recognized that invasion and temporary possession were 
widely different from completed conquest, it was clear that 
an invader could not acipiire a firm title to lands and houses, 
or sell a title to a purchaser. Real pro])erty possessed by 
1 Acollas, Droit de la Guerre^ p. 63. 
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private persons is held to be incapable of appropriation by 
an occupying belligerent; but the pressing and immediate 
needs of warfare may justify the destruction of buildings 
or their seizure for use as a fortified post. Troops may be 
quartered in private houses, though the inhabitants may not 
be forcibly ejected from their homes to make more room for 
the soldiers. But if non-combatants fire uj)on the invading 
forces from their dwellings, or use them for the purpose of 
committing other acts of unauthorized hostility, the laws of 
war give to the belligerent who suffers the right to intlict 
punishment by the destruction of the property in question, 
as well as by severities against the persons of the offenders. 
Jn Avarfare between civilized states it is found that, as a rule, 
nothing worse than temporary mid severe inconvenience is 
ex].)erienced by those of tlie inhabitants of occupied districts 
who remain in tlieir homes. They are able to take some care 
of their property, and can generally prevent wanton damage 
and destruction l)y promptly reporting any excesses to the 
officers in command. But those who abandon their dwellings 
and take to flight at the approach of tlie enemy are likely 
to find on their return little but the mere sliell remaining. 
The houses will have been filled with soldiers from b iscnnent 
to garret, and their furniture and fittings will probably liave 
teen first subjected to the roughest treatment and then burnt 
for firewood. Unless there is any reason to anticipate per- 
sonal violence, the best policy for the inhabitants in case of 
invasion is to stay at home and keep watch over tlieir prop- 
erty. It can hardly escape diminution by means of requisi- 
tions and other exactions, Imt there can bo no reason in the 
nature of things, and there is certainly none in the laws of 
war, why it should be destroyed. 

The movables belonging to the non-combatant population 
of occupied districts may not be seized unless they are of 
immediate use in war. Such things as arms and ammunition 
are subject to confiscation even when they are the property 
of private individuals, but ordinary private property of a 
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personal nature is regarded as sacred, and a general ought 
to exercise the greatest care to prevent his troops from 
making free with it. But seizure may follow upon convic- 
tion of any offence against the code laid down by the invader; 
such, for instance, as giving information to the dispossessed 
authorities, or harboring their agents. Moreover, means of 
communication belonging to private individuals may be 
taken and used by the occupying forces. At the end of 
the war, however, they ought to be restored, and it is even 
asserted that compensation should be paid to their owners. 
The IhaisscLs Conference of 1874 laid down this rule with 
regard to railway ])lant, land telegraphs, and steam and 
other vessels not iiududed in cases regulated by maritime 
law.^ 

§ 204. 

Strictly speaking, Requisitimis are articles of daily con- 
sum 2 )tion and use taken by an invading army from the 2)eo2)le 
The territoiy, are sums 

tSthiurHuci^ money exacted over and above tlie taxes, and 
Fines* are i>ayments levied n}) 0 ]i a district as a 
j)unishmcnt for some offence against the invaders committed 
witliin it. But the two former terms are used interchange- 
ably in a loose and po})ular sense to signify anytliing, whether 
in money or in kind, demanded by an occu])ying foi*ce from 
the inhabitants of the country it has overrun. 

The invader has an undoubted right to levy requisitions 
at his own discretion, and in most modern wars he lias done 
so, sometimes leniently, sometimes severely. When Bona- 
j)arte entered Italy in 17Pt), he marclied with few or no 
supj)lies of his own, and compelled the rich districts he sub- 
dued to feed and clothe his hungry and ragged regiments. ^ 
Throughout liis careei* he endeavored, with marked success, 
to act U 2 )on the princij^le of making each war suj)port itself. 

^ Brussels Code^ Art. 6. 

2 Fyfe, Modern Europe^ I., 116, 117. 
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Contributions as well as requisitions were levied with ruth- 
less severity wherever the soldiers of the Republic and the 
Empire carried their victorious standards, till at length a 
French army became as terrible a scourge to the people as 
were the feudal exactions and seigniorial privileges swej)t 
away in consequence of its successes. Franco suffered 
through the constant drain upon its best blood to fill the 
gaps in Napoleon's ranks, and by the restrictions upon trade 
due to the Continental system, but till the last defensive 
struggle little of its wealth was directly taken for the 
expenses of constant warfare. The usual plan is to regard 
requisitions as a supplementary resource, and not as the 
main siii^port of the invaders. In modern wars civilized 
armies have carried with tliein vast trains of provisions and 
other supplies, but even when tlius provided, tlieir exactions 
have sometimes been enormous. Baker, in his edition of 
Halleck,^ gives a list of the daily supplies requisitioned 
by the Germans when they occupied Versailles during the 
siege of Paris in tlie winter of 1870-1871. Tliey required, 


120,000 loaves, 

80.000 lbs. of meat, 

90.000 lbs. of oats, 

27.000 lbs. of rice, 


7.000 lbs, of roasted coffee, 

4.000 lbs. of salt, 

20,000 litres of wine, 

500,000 cigars. 


In other portions of the field of hostilities similar demands 
were made, and sometimes the French armies were obliged 
to levy requisitions upon their ow 2 i countrymen. It is 
calculated that in a war which lasted only six months the 
occupied districts of France were mulct in goods of all 
kinds to the extent of about $80,000,000 or X 16, 000, 000, 
Facts like these should be remembered by those who are 
inclined to attach much weight to the assertion that war- 
fare on land is less destructive and more merciful than 
warfare at sea. 


1 International Laio^ 11., HI, note. 
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Recent military codes contain a number of rules drawn 
up with the object of making the process of levying requisi- 
tions as orderly and as little burdensome as possible.^ The 
best practice is for the commanders of detached corps to 
requisition objects of immediate use, such as food and fodder, 
while the commander of the whole army requisitions articles 
that take some time to supply, such as clothing and boots. 
The demand is made in writing, and receipts are given for 
the articles supplied, in order to afford proof to other com- 
manders of the amount already exacted from the place, and 
to be evidence of its losses in case the government should 
recoup the suffering districts out of the general taxation of 
the country. The collection is generally made through the 
local authorities, and only when they have fled, or when 
there is not time to set them in motion, are soldiers detailed 
to bring in what is required. Requisitions should be pro- 
portioned to tlie needs of the troops and the resources of the 
occupied territory. In the rough and ready processes of 
actual warfare these rules are frequently broken. Yet they 
must not be regarded as mere counsels of perfection, fit only 
for some Utopian world in wdiich war remains as a strange 
survival from a half-forgotten epoch of force and ignorance. 
They can be kept if commanders are determined men, and 
soldiers are trained in habits of obedience and self-restraint. 
Nearly five hundred years ago Henry V. of England pre- 
vented pillage, violence to unarmed peasants and insults to 
women, because he did not scruple to hang the Bardolphs 
of his army when they indulged their predatory instincts 
in churches and elsewhere. ^ What could be done with the 
rough archers and men-at-arms of mediseval England can be 
done with the civilized soldiers of the nineteenth century; 
and surely it is not too much to ask that, if war must still 
exist as the last resort of nations, it shall be purged of all 
unnecessary cruelties, and be in fact what it is in name, 

^ e.g, Brussels Codcy Arts. 40, 42 ; Acollas, Droit de la Guerre^ pp. 84-86. 

^ Bernard, Growth of the Laws of War, pp. 98, 99. 
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a solemn trial of strength between the public armed forces 
of the combatants. 

Contributions, as distinct from requisitions, ought, so said 
the Brussels Conference, to be imposed only on the order 
and on the responsibility of the general-iii~chief, or of the 
sui:)erior civil authority established by the enemy in the 
occupied territory.”^ In levying them the assessment in 
use for the purposes of ordinary taxation should be followed 
as far as possible, and in all cases receipts should be given. 
On principle there is little to be said for these exactions 
of money, though they were resorted to by Napoleon to an 
extent which seriously impoverished whole provinces, and 
have not been altogether unknown since his time. We 
cannot venture to say with Professor Acollas that they are 
illegal, 2 because history testifies that they have not been 
banished from modern usage, and Military Codes drawn up 
by men who know from experience liow hostilities are con- 
ducted recognize them as incidents of belligerent occupation. 
But the only case in which they are consistent with sound 
principle is when tliey arc taken as an equivalent for pay- 
ments which should have been made in kind. They may 
then be regarded as based upon the doctrine that in case of 
necessity a commander may feed his troops from the resources 
of occupied districts. In other cases they have no more 
respectable origin than the old practice of enrichment by 
plunder. Pillage is still pillage, even tlvough it be reduced 
to system and carried on by rule and measure. 

Little need be said on the subject of fines. They are levied 
upon a locality when an offence against the invaders has 
been committed within it and the guilty individuals cannot 
be discovered. The commander of an occupying force is 
bound to provide for the security of his communications and 
the safety of his soldiers. He cannot be expected to take 
no notice of the slaughter of his sentinels or the cutting ofi 

1 Brussels Code, Art. 41. 

* Droit de la Guerre, pp. 85, 86, and note. 
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of his convoys by the inhabitants of a district which is in 
theory engaged under his protection in the pursuits of peace* 
ful industry.^ In all probability tlie perpetrators of these 
deeds are high-souled patriots, but none the less must they 
be punished with extreme severity, if they are detected and 
caught. If not, the district itself must be held responsible, 
and no more humane method than a hea vy fine can be devised 
for briiiging its responsibility home to it.^ 

1 Thus Lord Roberts, the Coinniander-in-Chief of the British forces in 
South Africa, issued a Proclauiatioii at ITctoria on June 10, 1900, in which 
he stated his intention of punishing future interferences with his lines of 
corn inun icati on, by 

(а) Holding the principal inhabitants of each district resj)onsihle for tin'- 
damage done therein, and ordering them to travel on the trains running 
through their districts. 

(б) Levying a tax upon the farms of the districts in which the damagft 
is done, 

(c) Making no payment for goods requisitioned in such districts. 

(d) Destroying the houses and farms near the point of interrui>tion. 

2 The subjects referred to in the last four sections are dealt with in 
Manuals and Instructions issued by the governments of many civilized 
powers. The Instructions for the Government of Armif*s of the United 
States in tlie Field are printed in Baker’s edition of Ilalleckhs International 
LaiVf n,, 30-51, and in Davis’s International Law^ Appendix A. The cor- 
restjonding British Code has not been jatblished. but Sir Henry Maine was 
permitted to quote from it largely in his Intci'national Law. 



CHAPTER V. 

THE LAWS OF WAR WITH REGARD TO EKEMY RROPERTY 

AT SEA. 

§ 205 . 

As a rule enemy property at sea is subject to capture 
whether it be of a public or a private character. But the 
mere fact of enemy ownership is not suflicient The extent to 

, ■*' . wliich public 

to rendei‘ a vessel or its car^*o liable to seizure vessels or the 

^ eneuiy are liable 

and condemnation. And tliough exceptions to t<>oapture. 
the rule of capture are more frequent in the case of goods 
than in the case of ships, in each tluiy are sufficiently numer- 
ous to iTiaterially qualify the general principle. In order to 
deal with them according to a delinite ])lan we will commence 
with a consideration of the rules of warfare applicable to 

Public Vessels of the Enemy, 

Ships belonging to a belligerent state may be attacked and 
captured in their own ports and waters, iu the [)orts and 
waters of tlie attacking power, and on the high seas. Only 
in the lerritoi’ial waters of neutral ii<atioiis ai'c they exempt 
from hostile operations. But tlie unbroken usage of naval 
warfare in modern times has decreed that jniblie vessels 
exclusively engaged in the work of exploration, discovery 
and scientific research, shall be able to obtain from the 
enemy’s government a pass which will protect them from 
hostile seizure as long as thc}'^ take no part in l)elligerent 
operations. During the war of the American Revolution 
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Captain Cook pursued his discoveries unmolested by the 
French fleets, and the Austrian frigate Novara was not 
interiaipted in its scientific expedition throughout the Italian 
conflict of 1859. But care is necessary to avoid misunder- 
standings, which may lead to the detention of the ship and 
the captivity of its crew. This fate befell Commander 
Flinders when, in 1803, he put into Port Louis in Mauritius 
on Avliat lie deemed was a perfectly innocent return journey 
after a voyage of exploration and survey along the coast of 
Australia. He had sailed from England with a passport 
from the French Minister of Marine, and had scruj)iilously 
obeyed liis instructions to ‘‘act in all resx)ects towards French 
ships as if the two countries were not at war.” But at 
Sydney his original vessel, tlie Investu/ator^ had been found 
to be rotten and unseaworthy, and he had exc^hanged her for 
the Cumberland., Avhich was ])laccd at his disposal by the 
Governor of New Soutli Wales. Tlie French authorities 
at Mauritius detained the ship and all within her on the 
grounds that she Avas not the vessel to Avhich a pass])ort had 
been given, and that there were sus]>icious circumstances con- 
nected Avith her entry into Port Louis. Flinders remained 
a prisoner till he was released on parole in 1810, and the 
Cumberland AAais retaken Avhen Mauritius capitulated to the 
British in the same year.^ The case shoAvs tlie need of 
extreme care in carrying into effect arrangements between 
belligerent pOAvers. Tliere can be no doubt about the prin- 
ciple of the exemption of expeditions of discovery from the 
ordinaiy o]:>erations of warfare, but its application is not 
always free fi’om difficulty. 

Cartel ships arc undoubtedly exempt from belligerent 
captures. They are vessels employed in services connected 
with the exchange of prisoners. In strictness each cartel 
vessel ought to be provided Avith a pass from a Commissary 
of Prisoners, but in its absence strong evidence of bond fide 
employment Avill save her from detention. It is not neces- 
1 Flinders, Voyages, II., Chs. III.-LX. 
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saiy that she should have prisoners on board. She may be 
on a voyage to a port where she is to take them up, or on 
a return voyage after having delivered them at their desti- 
nation. But she must not carry merchandise or des])atches, 
still less must she perform any hostile acts. Belligerents 
may employ either public or private vessels in their cartel 
service ; and as the rule of exemption applies to both, we 
have, for the sake of convenience, considered the matter 
here, where we are dealing with the immunities from hostile 
seizure accorded to public ships. 

It is sometimes said that public vessels driven into an 
enemy’s port by stress of weather, or entering it in ignorance 
of tlie outbreak of liostilities, must be allowed to depart 
unmolested. There is, however, no rule of Iiiternational 
Law' to that effect, and the history of naval warfare contains 
instances of caipture as w^ell as instances of al)stention from 
capture.^ The truth seems to be that if the exemption is 
granted, it is given as a matter of gratae and favor, and can- 
not be dema.iided as a right. And ] probably the same may 
be said of lios])ital shi|)s. It is exc(^edingly likely that in 
future naval wars humane belligerents wdll ixifraiu from oper- 
ations directed against the enemy’s public; vessels devoted 
entirely and exclusi vely to the care of the sick and wounded. 
But they are in no Avay obliged to do so.^ The additional 
articles of the Geneva Convention wdiich wane signed in 
1868 , are not binding on account of the absence of ratdica- 
tion; and even if civilized powers were to give tlieir formal 
adhesion to the stipulations in question, they would not 
thereby pledge themselves to the neutralization of iloating 
hospitals; for the clause of Article IX. whicli confers immu- 
nity from capture upon public vessels not equi])ped for 
fighting and designated for their humane purpose during 
peace, does not occur in the original French text, though 
it is fenmd in the English version.^ 

^ Halleck, International Law^ Ch. XXII., § 24. 

2 See Appendix, § V., for modificationH of this statement due to the Hague 
Conference of 1899. “ Treaties of the United States, p. 1155 and note. 
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§ 206 . 

We will next endeavor to explain the liability to capture 
and condemnation of the 

Private Vessels of the Enemy, 

The nationality of a vessel is shown by the flag she flies and 
by her certificate of registry. It is true that a false flag may 
The extent to be hoisted; but the Right of Search is a protect 
tion to belligerents against such an obvious 
device. It is also true that by false declara- 
tions papers may be obtained which, though perfectly regular 
and given in good faith, secure for the ship registration as 
the property of a citizen of one country while it really 
belongs to a (dtizen of another. In the ease of tlic Virginius 
the United States held that a certificate of registry was con- 
clusive as between a merchantman searched by a foreign 
cruiser and the searcliing vessel. The goveiTiment of the 
latter might, it was argued, impeach the validity of the 
papers through the ordinary diplomatic channels, but it 
might not presume to settle the question for itself by its 
agents on the spot, and allow them to act there and tlien 
upon the judgment they might form.^ Whether or no it is 
possible to maintain this doctrine in its original breadth, ^ 
there can be no doubt that a ship’s papers, if genuine, are 
conclusive as to its national character. But even when a 
vessel is shown to belong to a neutral owner, it will be 
treated as eneni}^ property if it uses habitually the flag and 
pass of tlie enemy or sails under a license given by his 
government. And the same treatment will be meted out 
by a belligerent to his own subjects, should their vessels 
be found in a similar situation. 

As a general rule, private vessels of the enemy may be 
captured wherever they are found, as long as they are not in 

1 Wharton, International Law of the United States, §§ 327, 409. 

^ Hall, International Law^ § 86. 
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neutral waters. There are, however, certain exceptions, 
some of which rest upon usage so constant and so conform- 
able to the more humane character of modern warfare that 
we may almost venture to say that they are embodied in the 
international code, while others have not progressed beyond 
the stage of comity, and could be ignored bj^ a belligerent 
state without bringing down upon itself the charge of law- 
lessness. The exemption of fishing-boats from capture is 
a somewhat debatable point. Deep-sea fishing-vessels are 
treated like other enemy ships, but a practice of allowing 
the inshore fishermen of both belligerents to pursue their 
avocations without molestation has become very general. 
France holds that it is obligatory. The British doctrine 
that it is a rule of comity only wm laid down by Lord 
Stowell in the case of the Young Jacob and Joanna^ The 
United States, under tlie influence of Franklin, pledged 
themselves to exemption in their treaty with Prussia of 
1785, and the stipulation to that effect was renewed in 1799 
and again in 1828. ^ The difference between the English 
and tlie French view is more apparent than real, for no 
civilized belligerent would now capture the boats ’of fisher- 
men plying their avocation peaceably in the territorial w^ate^s 
of their own state, and no jurist would seriously argue that 
their immunity must be respected if they were used for war- 
like purposes, as wxu'C the smacks belonging to the northern 
ports of France when Great Britain gave the order to capture 
them in 1800*. 

In the eighteenth century states frequently commenced 
hostilities at a time when their ports were full of the enemy’s 
merchantmen, which they seized as the first ste]) in the active 
operations of warfare. The famous resignation of the elder 
Pitt in 1761 wnrs caused by his inability^ to convince his col- 
leagues that Spain contemplated war with England and their 
refusal to authorize the capture of Spanish vessels found 

1 Robinson, Admiralty lieportSy I., 20. 

* Treaties of the United tStateSy pp. 906, 914, 919. 
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in British waters. But commercial interests and considera- 
tions of justice have now become so powerful that belligerents 
not only refrain from seizure in the circumstances we have 
just indicated, but reverse their former policy and give time 
for merchant vessels of enemy nationality to leave their ports 
after tlie outbreak of hostilities. At the beginning of the 
Crimean War in 1854 a period of six weeks was granted by 
both sides, and in the case of the Russian White Sea ports 
the days of grace were made to dat(i from the opening of the 
navigation at the laeak-up of the ice, and not from the com- 
mencement of hostile operations. Moreover, trading-vessels 
on their way to enemy x)()rts when the war began were 
allowed to enter and depart unmolested within the specified 
time.^ Concessions of a like kind were made to each other 
by France and Prussia in 1870, and by Russia and Turkey 
in 1877. It is l)ardly likely that a privilege of such impor- 
tance to nKU'chants will be allowed to drop out of existence 
ill these days of rapidly increasing trade, and we may look 
forward with confidence to the general adoption of the new 
practice.^ Moreover, it is exceedingly pi-obable that private 
vessels engaged in works of discovery or liumariity would 
not now be molested in a war between civilized powers. 
The Additional Articles of the Geneva Convention provide 
for tlie exem])tion from ordinary capture of hospital ships 
belonging to the recognized Aid Societies, and even mer- 
chantmen cliarged exclusively with the removal of the sick 
and wounded. But a tau tain amount of lielligepent authority 
may be exercised over them, for those who receive attention 
on board are required not to serve again during the continu- 
ance of the war, and the cargoes of the merchant vessels may 
be confiscated if they are good prize by the law of nations.® 
The absence of ratification, however, makes it very doubtful 
whether these Additional Articles will be observed in every 

1 Hertslet, Treaties^ X., 60o ; Wheaton, hit. Law (Dana’s ed.), p.389, note. 

- The United St.ates, at the coiiimeiicement of their war with Spain in 1898, 
granted a calendar month for Spanish niercliantmen to clear uriinoJested from 
American jiorts, and allowed them to enter freely, if they had commenced 
their voyage before the war began. 

^ Treaties of the United States, pp. 1165, 1166 ; see also Appendix, § V. 
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detail, even by powers who are willing to grant immunity 
of some kind. Humanity and chivalry rather than legal 
obligation will for some time to come decide the position of 
the vessels referred to in them, and also that of private vessels 
driven into an enemy’s port by stress of weather or accident 
of the sea. 

§ 207 . 

Having dealt with enemy vessels, we will now proceed to 
deal with the 

Sea-borne goods of the Enemy. 

The ancient rule was to capture them not only on board the 
ship of an enemy, but also on l)()ard the ship of a neutral. 
In tlio former case the ship and cargo wore good The extent to 
prize, in tlie latter the cargo only, the shi[) being 
released by the Prize C’ourt and its owner liav- 
ing freight granted to him from the sale of the condemned 
goods. Neutral vessels were in some cases condemned, for 
instance if tliey w’ere endeavoring to run a blockade ; but 
when they were engaged in ordinaiy (commerce, and th(5 only 
circumstance that led to their detention was the fact that 
the}^ carried mercdiandise belonging to ejiemy owners, they 
not only escaped condemnation but even received freight. 
This was the rule of the Oonsolato del 31 are^^ and accorcling 
to most Englisli and American autlioritics it remains the 
rule of the common law of nations. But on this point, as 
on many otheis, a cluinge is going on. The old order is 
decaying before our 03^68, and for those who hold tliat the 
usage of nations wdien fixed and uniform is an unerring 
index to their law, it has become a serious question wliether 
the statements that held good half a century ago should not 
be altered in consequence of the changed practice of modern 
times. For the movement in favor of the freedom from 
capture of enemy goods under a neutral flag, which began 
^ Pardessus, Us et Coutumes de la Mei\ 11., 292. 
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in the seventeenth centuiy, gained a decisive victory in 
1856, when the plenipotentiaries assembled at the Conference 
of Paris embodied the principle of Free Ships, Free Goods ’’ 
in the Declaration on Maritime Law with which they con- 
cluded their proceedings. Since that time the Declaration 
has been accepted by nearly all civilized powers, and though 
the United States has held aloof, along with a few countries 
of no great importance in naval affairs, both sides in its great 
Civil War adopted and acted upon the doctrine that a neutral 
flag covers enemy goods except contraband of war. We have 
then an agreement acceded to in set terms nearly forty years 
ago by the vast majority of the members of tlie family of 
nations, and, in addition, the subsequent practice of all 
powers in strict conformity with it, whether their signa- 
tures to tlie great international instrument in which it was 
embodied have been given or withheld. In the face of facts 
like these it is difficult to argue that International Law is 
unchanged, and that nothing more has happened than mutual 
promises on the part of several states that they will, in certain 
contingencies, substitute something else for one of its rules. 
On the other hand, there seems equal difficulty in assert- 
ing that a great power like the United vStates is Ijound before 
all the world to act in future maritime conflicts upon a clause 
in a diplomatic document to which slie expressly refused her 
signature.^ In truth we are passing through a transitional 
stage. The final goal is clear, but it is impossible to say 
at any given moment exactly how far we have advanced 
in our journey towards it. The Declaration of Paris was 
draw'u up in the interests of neutrals rather than bellig- 
erents, and a full discussion of it belongs properly to that 
portion of our subject which treats of the Law of Neutrality. 
It will be found there under its proper heads.^ Meanwhile 
we may venture upon the assertion that for all practical 
purposes the old rule no longer applies, and that in ordinary 
cases, uncomplicated by questions of blockade, contraband 
1 Slie did so act in the war with Spain of 1898. ^ See §§ 266-267. 
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or unneutral service, a naval belligerent cannot capture the 
sea-borne goods of an enemy unless they are carried in an 
enemy vessel. 

We have already discussed the circumstances under which 
tlie enemy character is acquired by property, and the extent to 
which, under such circumstances, tlie enemy taint extends.^ 
We have now to state the exceptions to the rule that enemy 
goods on enemy vessels are lawful prize of war. They 
are very few and by no means free from doubt. In 1812 
the British Vice-Admiralty Court of Halifax, Nova Scotia, 
restored to the Academy of Arts in Philadelphia a cargo 
of paintings and prints captured in their voyage from Italy 
to the United States, on the ground that the arts and sciences 
were the property of mankitid at large, and that the practice 
of all civilized countries was in favor of their exemption 
from the operations of warfare. ^ Both the history and the 
theory of this judgment are open to criticism, hut the decis- 
ion at whicli it arrives has been approved ])y many authori- 
ties, and would probably be followed by a Prize (^ourt to-day. 
It is quite possible to hold that articles ^vhicJl give pleasure 
and instruction to innocent people, and can have no possible 
effect upon tlie fortunes of war, should be allowed to pass 
freely into an enemy’s country, without assenting to debat- 
able j)ropositions about communism in art or abstinence from 
spoliation in warfare. Hospital stores are another kind of 
goods which we may expect to see exempted in some measure, 
if not entirely, from capture in future maritime struggles. 
In all p)robability they will not be confiscated by a belligerent 
unless he is in need of such supplies himself, and has no 
other means of obtaining them. 

§ 208, 

Sometimes when a vessel is captured the master gives to 
the captors a document called a Ransom Bill, by which he 

^ See §§ 179-183. Stewart, V ice- Adwir ally Reports^ p, 482, 
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promises that they shall within a given time receive a 
certain sum, and is allowed in return to take his ship to a 
Th , racficeof of his owii countiy bj a prescribed course 

pivirifrajui accent- witliiii a fixed time. * This practice is recocf- 

tug llausoin liilla, ^ o 

nized by International Law, which exempts the 
ship from ca|)ture till it has completed its voyage in fulfilment 
of the conditions laid downi. It is protected by a copy of the 
Ransom Bill, which is retained by the master and has the 
effect of a safe-conduct. But the protection vanishes if 
the vessel deviates from the prescribed course or exceeds 
the sti[)ulated time without xirgcnt necessit}^. She is then 
liable to capture by any ship of the enemy or his allies, and 
sliould she be taken a second time the first captor obtains 
the ransom money from the ])roceeds of hei* sale after con- 
demnation, while the second lias to be content with the 
balance. The capture of lier cajxtors by a cruis(*r of her own 
state or its allicis has the effect of nullifying the contract 
of ransom, ])rovid(Ml that tlic Ransom Bill and the hostage 
who is usually taken as collateral seemrity are on board at 
tbe time. The coui ts of most states look u|)();n Ransom Bills 
as contracts of nc^cossity and allow tlie caj)tor, tliough an 
enemy, to sue directly for tlie sum agrei^l upon, if the 
owners of the sliip and (^argo decline to j>ay it. But Great 
Britain holds s(» stri(‘tly to the rule that enemy subjects 
have no locus standi in each otlier’s courts duriim the war 

o 

that she will Jiot permit such procedure. Tlie difficult}^ 
was, however, surmounted by allowing the British hostage 
to bring an action in British courts for tlie nicovery of his 
liberty, which could, of course, be obkrined only by the pay- 
ment of the ])romised suin.^ 

It is clear on tlie face of the matter that the practice of 
ransom involves a surrender of a portion of the possible pro- 
ceeds of a capture in return for the certainty of a pecuniaiy 
gain to the captors. It is therefore objectionable from the 
point of view of each of the belligerents. One does not 
^ HalJeck, International Law, Ch. XXIX., §§ 20-20. 
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obtain the benefit of his full rights against his foe and the 
other is condemned to a certain loss, whereas the cliances 
of recapture might turn out favorably, or the Prize Courts 
might pronounce against the validity of the capture. More- 
over, the moral objections to the system are not without 
weight. It tends to foster tl>e idea that the end of war is 
the enrichment of individuals rather than the redress of the 
grievances of states, and it encourages a traffic in what can 
be justified only as a means of reducing the resources of the 
enemy. Great Britain has prohibited the practice for more 
than a hundred years. By her present law^ the Crown has 
power by Order in Council to make what regulations it 
pleases upon the matter; and as no order permitting ransom 
has been issued, the ofiicers of her royal navy are foT’bidden 
to accept it 2 and the masters of lier merchantmen to give it. 
Her example has been followed by the Baltic ]_>owers ; but 
France has placed no restrictions upon lier navy, and tlie 
United States puts no obstacle in the way of her officers 
and citizens who may wish to make a profit by contracts 
of ransom.^ 


§ 209 . 

Wlicn property captured by the enemy is recaptured at sea 
or in harbor, it is generally restored to the original owners 
by what is called, on the analogy of those rules , 

at: soa 

of Roman Law which gave back to persons and a" i. 
things their original position on their rescue 
from the powei* of the enem}^ Jus or jx^silimhiy.^ 

During the formative period of modern IiitejiuiLitaial Law 
there was some doubt as to the application of tliis principle. 
The Consolato del Mare is the only mediaeval maiitime code 
which mentions restoration after recapture, and its references 

^ The Naval Prize Act, 27 and 28 Victoria, c. 25. 

2 Holland, Maraial of Naval Prize Law, p. 79. 

® Hall, International Law, § 151, note. 

* Justmiaii, Digest, XLIX., xv. 
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to the subject are obscurely worded.^ ' Grotius hardly veu* 
tures to decide whether ships can claim the benefit of post- 
liminy.^ The first clear and undoubted instance of its exten- 
sion to them as a matter of state policy occurred in 1584, 
when the French Government directed that vessels recajj- 
tiired within tw'enty-four hours of their capture by the enemy 
should be restored to their original owners.^ The British 
in 1649 adopted a rule practically identical with their pres- 
ent usage, and the Dutch in 1666 ordeied restitution if 
the recapture was effected before the vessel had been sold by 
the captors and sent on a fresh voyage.'* Other states soon 
followed this example, and the practice of restoration became 
general. There is, how^ever, one exception to its generality. 
If the recaptured vessel was duly set forth as a ship-of-war 
by the enemy’s authorities, while they had it under their 
control, it is not given back to the original owners, but be- 
comes the prize of the recaptors. It is now an undoubted 
rule of International Law as between neutral and belligerent 
]:)Owers that, when one party to the war has captured a neu- 
tral vessel and the other has taken her out of his adversary’s 
hands, she must be restored to the neutral owners wdthout 
salvage if the oidginal capture was effected under such cir- 
cumstances that it may be presumed no Prize Court would 
have decreed condemnation, but if confiscation was practi- 
cally certain a reasonable salvage must be paid. The Court 
in deciding upon its amount would probably act upon the 
principle of reciprocity, and, failing that, would apply the 
rules of recapture as between subjects of its own state. 
Allies in a war apply to each other the law of the claimant’s 
country at the time of the recapture, and if one of them re- 
sorts to a less liberal rule, the others treat his subjects as he 
treats theirs. But in the vast majority of recaptures the 

* Phillimore, Commentaries, Pt. X., Ch. vi., § 409, 

“ De Jure Belli ac Pads, III., ix., xiv.-xviii. 

® Robinson, Collectanea Maritima, 116. 

* Bynkershoek, Queestiones Juris l*ublici, Bk. I., Cb. 4, 
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recovered property is owned by subjects of the state whose 
cruisers have rescued it from the enemy. In such cases the 
conditions of restoration, and the amount to be paid to the 
recaptors as salvage, are determined by the law of the coun- 
try to which all the parties belong; and a great diversity 
of rules is the result. By an Act of Congress of 1800 the 
United States have granted restoration of the property to 
the original owners, if the recapture is effected before con- 
demnation of the ship in a regularly constituted Prize Court 
of the enemy, and liave secured for the recaptors a salvage of 
one-eighth of the value of the property they retake. Prance 
restores on payment of a thirtieth as salvage if the recapture 
was effected within twenty-four hours of the original seiz- 
ure, but if a longer time has elapsed a salvage of one-third 
is given. The English rule is the most liberal of any. It 
is embodied in the Naval Prize Act of 1861, but has been 
the same in essentials for the last two hundred and fifty 
years. It provides for restitution if the recapture is effected 
at any time during the war that witnessed the capture, 
and decrees a normal salvage of one-eigl)th, whicli may be 
increased to a foui’th if the service has l>een one of special 
difficulty and danger. Several states liave adopted tlie Brit- 
ish usage; but tliere is very little uniformity in the matter, 
the different treatment accorded to different countries in 
consequence of treaty stipulations, and divergent views as 
to the exact moment when a good title is obtained by an 
enemy cajitor, causing numerous variations in practice. In 
the days when privateering flonrislied tliose who engaged 
in it generally received more salvage than the regular officers 
and crews of the state’s navy; and at tlie present time the 
law of most mailt irne nations grants a larger share tlian usual 
of the rescued property when it is recaptured from pirates. 
But if the crew of a captured ship rise upon their captors 
and retake the vessel, they cannot substantiate a claim to 
salvage; for it is held that their action is no more than a 
continuation of that resistance to the enemy’s force which 
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it is their duty to offer whenever there is a chance of suc- 
cess. If however any members of the crew or passengers 
are not subjects of the state whose flag the vessel carries 
and do not belong to a country allied with it in the war, 
salvage is due to them because they were in no way bound 
to assist in the rescue, and consequently their aid deserves 
a substantial recompense. This doctrine was laid down by 
Lord Stovvell in the case of the Ttvo Friends^^ an American 
vessel which liad been taken by the French in the course of 
the hostilities between the United States and France in 
1799. Slie was recaptured by the crew with the assistance 
of a few llritish seamen who were working tlieir passage to 
London in her, and the Court decided in favor of their claim 
to remuneration. A land force may sliare salvage if the 
recaptures wer(i due to o))erations carried on by it and a 
naval force acting t(\gether. It may even obtain salvage 
when acting alone, in a case wliere tlie result of its military 
operations against an enemy’s port is to cause the surrender 
of the |)hu'e with vessels taken by the enemy from its com- 
patriots lying in the harbor. 


§ 210. 

We have discussed the rights of capture possessed by bel- 
ligerents as far as it is ])ossil)le to do so without introducing 
tik. Right of questions connected with neutrality. But in 
order that belligerents may be aljle to exercise 
these rights, it is necessary that they should possess wliat we 
may call the ancillary right to stop, detain and overhaul mer- 
chantmen, in order to discover wliether the ships themselves 
or the gcvids tliey carry are liable to seizure and detention. 
This is called indifferently the Right of Search or the Right 
of Visit and Search. Apart from treaty, there is no Right 
of Visit without a right to examine the papers of the ship 
visited, and rummage among its cargo if they are not satis- 

1 Robinson, Admiralty IteportSy I., 271. 
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factory, and no Right of Search without a right to detain the 
vessel searched if a thorough examination of it reveals cir- 
cumstances of grave suspicion. 

All jurists agree that the Right of Search belongs the 
common law of nations to belligerents, and to belligerents 
only. It is, as Judge Story said in the case of the Marianna 
Flora^^ “allowed by the general consent of nations in time 
of war and limited to those occasions”; and his statement 
may be regarded as universally true, since the abandonment 
by Great Britain in 1858 of her claim to a Riglit of Visit in 
time of peace, in order to discover tlie real nationality of 
vessels suspected of being engaged in the slave trade. The 
excet)tions introduced by convention are themselves proof 
that without special agreement no search can take place 
except as an incident of tvarfare.^ It is equally true that 
the right does not extend to y)ublic vessels. It can be exer- 
cised upon mercliantmen only. They are bound to submit 
to search from a lawfully commissioned Ixdligej'ent cruiser. 
Resistance to it will l)ring down certain (^a|)tiii*e and con- 
demnation uj)on a sill}) or cargo otherwise innocent. An 
enemy merclLantman may tight when attacked, but unless it 
can succeed in beating off the foe its resistaiuie will |)ut it 
in a worse jiosition tlian before. A neutral merchantman 
violates International Law if it makes an attem|)t to repel 
belligenuit siaiK li by force of arms. Success might save it 
for the moment, but uot for long. An international ques- 
tion would be raised l)e tween its country and the injured 
belligerent; and, unless its government vv islied to })rovoke 
C()m[jlications, some kind of punishment would fall u[)oii it 
for its unlawful })i'oeeediiig. But thougli neutral s}ii}as of 
commerce must submit to belligerent seared), neutral mcn- 
of-war are free from it. Any attempt to enforce it against 
them would be a gross ovitrage. Even at tlie beginning of 
the present century the British Government disavowed the 
act of Admiral Berkeley in ordering the vessels of his squad- 

1 Wheaton, Beports of the Supreme Courts XI., 1. 2 g 124. 
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ron to search the American ship-of~war Chesapeake for de- 
serters from the royal navy. In consequence of this order 
a conflict took place between the Chesapeake and the Leopard^ 
and after the surrender of the former foui‘ seamen were taken 
out of her. These unjustifiable and high-handed proceed- 
ings nearly led to a war betw’een the two countries in 1807. 
It was averted at the time by the disavowal of the British 
Governnient, and its tender of indemnity to those American 
citizens who were injured in the action and the families of 
those who were slain ; but unfortunately the dispute as to 
the right of impressment still went on, and became the chief 
cause of tlie War of 1812.^ The search of a neutral public 
vessel by a belligerent cruiser was an outrage in the first 
decade of tlie nineteenth century. It is a moral impossibility 
to-day. 

A belligerent vessel may chase under false colors or with- 
out colors of any kind ; but before it commem^es the actual 
work of visit and search it must hoist its country \s flag. If 
hailing is impossible, or if the suspected vessel takes no 
notice of it, the chasing cruiser ma}^ signal her to bring to 
by using blank cartridge, and then, if necessary, sending a 
shot across her bows. This is called firing tlie semonce or 
affirming gun. Any other signal likely to be understood is 
equally lawful, but some unmistakable summons is neces- 
sary. Not till it lias been given and disregarded is the use 
of force allowefl. Into the incidents of a cjonflict wo need 
not go. Tliey liave nothing in common with the procedure 
of a seandi. Assuming that the summons of tlie belligerent 
cruiser is obeyed, the next step taken by her commander is 
to send an onicer in uniform on board the vessel to be 
searched. The visiting officer should question the master 
of the vessel and examine her papers. If any circumstances 
of suspicion are revealed by his examination, but not other- 
wise, he is at liberty to call his boat’s crew on board and 
order them to make a thorough search of the vessel. Should 
^ Wharton, Inter riational Law of the United States^ §§ 316 6, 331, 
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the search confirm the suspicions, the commander of the 
cruiser may take possession of the ship, secure her papers 
and hold her master and crew as prisoners. But through- 
out his proceedings he is bound to use courtesy and consider- 
ation, and to carry on the searcli with as little disturbance 
as possible of the interior economy or navigation of the sus- 
pected vessel. The regular course is to send her to the most 
accessible Prize Court of his own state for adjudication. If 
the grounds on wliich the capture was effected turn out to 
be good, condemnation will ensue, and the cajjtors will re- 
ceive the proceeds of tlie sale of the captured proj)erty in the 
form of prize money. If the evidence against the vessel is 
not conclusive in spite of circumstances of just and reasona- 
ble suspicion, she will be released, but her owners will have 
to bear the expense of detention and delay. But if the capt- 
ure was effecited on frivolous and foolish grounds, the officer 
responsible for it Avill be condemned in costs and damages. 
And the same rule holds good in the more didicult matter of 
ihe treatment of vessels suspected of piracy by the cruisers 
of non-belligerent powers. Being at peace they have no 
right to search unless the ship tliey have in view is really 
a pirate, in whicli case they are free to go further and capt- 
ure. But they cannot tell whether the right to seize the 
vessel exists until they have visited and overhauled her. 
Idiey must, therefore, be guided by suri'ouuding circum- 
stances. Should the information they Jiave received and 
the behavior of the vessel when approached give rise to 
reasonable suspicion that she is a pirate, their commaiidei’s 
are not liable to damages for seizing her, even if it should 
turn out that her errand was perfectl}^ lawful. But if they 
have made an inexcusable mistake they must suffer for it. 
On the other hand, should the vessel be reall}^ a pirate, their 
action is lawful from the beginning and they have per- 
formed a meritorious service.^ 

^ See case of the Marianna Flora in Wheaton, Beports of the Supreme 
Court, XI,, 1. 
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The procedure we have just sketched gives all reasonable 
security to neutrals against vexatious and unnecessary in- 
terference with their vessels and cargoes; but many Eun> 
pean writers, in their zeal against belligerent search, have 
endeavored to surround it with further limitations. They 
sometimes state as undoubted law rules that are purely 
theoretical. Hautefeuille, for instance, declares that the 
searching officer must in no case go beyond an examination 
of the ship’s papers,^ and Ortolan allows further steps to be 
taken only when there is a suspicion of fraud about the 
papers.^ Rules like these can be embodied in special con- 
ventions by states wlio wish their slnps-of-war to be ham- 
pered by them, but they are unknown to tlie ordinary law of 
nations, and therefore not binding in the abaenee of treaty 
stipulations. Nor can it be said that they would form a 
desirable addition to the corpus of International J^aw. We 
shall see almost immediately that further restrictions upon 
the present wide right of ca]>turing private 2 )roperty at sea 
are eminently desirable; but unless maritime warfare is to 
be made absolutely ineffective for the jDurposo of weakening 
an enemy’s resources, belligerents must retain tlie power of 
seizing contraband goods conveyed in neutral vessels. And 
as long as capture exists, the means of eff(?cting it must exist 
also. To deprive search of efficiency is to reduce capture to 
an exj^ensive farce. No doubt the right of search is exceed- 
ingly troublesome to neutrals. It causes their merchantmen 
much annoyance and some loss, even when they have not 
rendered tliemselves liable to detention and condemnation, 
and naturally their governments endeavor to minimize it. 
The most [Dcrsisteiit move in this direction has been an 
attem|)t on the part of several states to secure freedom 
from belligerent search for neutral shij)s of commerce sailing 
under the escort of a ship of war of their own nationality. 
We shall consider it under the head of Convoy when we deal 

1 Droits des Nations NeutreSj Tit. IX., Ch. i 

2 Diplomatie de la Mer, Liv. III. , Ch, vii. 
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with the Law of Neutrality,^ Here it is sufficient to say 
that little good can be done by depriving the operations of 
warfare of efficiency while still allowing them to remain 
in use. 

§ 211 . 

We have had occasion in the preceding paragraphs to men- 
tion a ship’s papers on several occasions, but we have not yet 
explained what is meant by the phrase, and it 

. . T ‘ ^ , Ships’ papers. 

Will be convenient to do so now. International 
I^aw requires every merchantman to carry certain documents, 
as evidence of her nationality and proof of the real nature 
and destination of her cargo. She sliould also have on board 
a record of her coui'se, written evidence of the ownership of 
both vessel and cargo, a mnster-roll of lier crew, and fall 
statements as to any contract concerning the letting and 
hiring of the vcsvsel and tlie obligations undertaken by the 
master with resjiect to the delivery of the goods under his 
charge. The exact form and number of these papers differ 
according to the law of the various maritime countries, but 
they must always bo sufficient to fix the nationality of the 
ship, her destination, and the ownership of vessel find cai’go. 

A list of the papers required by the law of ea(ili civilized 
state will be found in Manuals of Prize Law issiUKi by the 
naval authorities of the chief maritime nations and in some 
of the large works on Tntornational Law.'^ The absence of 
papers will jus lily detention by a belligerent cruiser, as will 
also the presence of false papers, or gross irregularities, 
omissions, or inconsistencies in the papers produced. AV^liat 
is technically called spoliation of papers has given rise to a 
difference of treatment among tlie Prize Courts of the lead- 
ing naval powers. The phrase signifies the vvdlful destruc- 
tion of docufhents by throwing them overboard during a 
chase, or by any other means. The British and American 
practice is to regard it as good ground for the caj)ture of 

' See § 268. ^ Hall, International Law^ Appendix IL 
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the vessel, but not necessarily good ground for condemna- 
tion. It affords a strong presumption of her guilt, but not 
a presumption which cannot be rebutted by evidence to the 
contrary. On the other hand, most European nations hold 
that it is absolutely conclusive against the ship, and ex- 
clude further proof. ^ 

§ 212 . 

As between belligerents superior force is its own justifica- 
tion. If enemy property is captured at sea under circum- 
The nature of Prize stanccs that reudet* it liable to hostile seizure 
aponsibiiity of tbo and detention by the laws of war, the rights 

state for their t 

decisions. c>i tlio Original owiicrs are destroyed, though, 

as we have recently seen, they may be revived by the 
postUminii in cases of recapture. But sometimes it is doubt- 
ful whether certain property really belongs to an enemy 
owner, or whether the capture was effected in a place where 
warlike operations may be carried on; and it is always 
necessaxy to determine the exact extent of the projirietary 
rights accruing to the individual cajitors. It follows, there- 
fore, that the intervention of a court is highly desirable, 
even in cases where belligerent propei'ty, or what is bedieved 
to be such, is the only subject-matter concerned. But de- 
sirability becomes necessity when neutral rights and neutral 
claims are involved. Force cannot control the relations of 
states at war with the subjects of powers which take no part 
in the contest. They may be condemned to lose their prop- 
erty under certain circumstances, but the mere fact that a 
belligerent has succeeded in obtaining and keeping posses- 
sion of it does not give him a right to it. The question 
whether he has such a right or not is a question of law to 
be settled by judicial proceedings. Accordingly, all civi- 
lized belligerents establish Prize Courts for the protection 
of neutral subjects and the proper adjustment of the claims 
of captors. When the servants of a state seize euemy prop- 

1 Halleck, International Laxo^ Ch. xxvii., § 27. 
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erty at sea, in strictness of law they seize it for their coun- 
try, and not for themselves; but, as in the similar case of 
booty on land, the law of every civilized nation gives the 
whole or a portion of the captured movables to llie captors 
according to some scale of reward fixed by public authority. 
In the United States Congress has power to niake rules 
concerning captures at sea, and it exercised lliis ])()wer in 
1864 by passing an act which gave the wliole of tlie value 
to the captors when the vessel or vessels making tlie capture 
were of equal or inferior force to the prize; but if tlieir 
force was superior, they were to receive a lialf r)nly, the rest 
going to the Treasury. In tlie same yeai' tlie British Par- 
liament legisliited on the subject in tlie Naval Piize Act, 
which expressly declares that captors ^^sliall continue to take 
only the interest (if any) in the proceeds of ])rizes as may 
be from time to time granted to them }>y the Crown.'’ But 
it is and has been the invariable rule of the Crown in 
modern times to surrender the entire ])roceeds to tlie otlicers 
and men engaged in the capture. The general pi*actice of 
Prize Courts is to order a sale of the vessel or goods on con- 
demnation ; and the sum thus realized is divided among the 
captors. 

Prize Courts are municipal tribunals set up by belligerent 
states in their own territory, in territory under their mili- 
tary occupation, or in territory belonging to an ally in the 
war. In the last case the permission of the ally must be 
obtained beforehand. But a neutral caunot allow tlie (;stab- 
lisliment of a belligerent Prize Court in its territory without 
a grave breach of tlie duties prescribed by mru^jality ; and if 
one of the parties to the war attempts to set uji such courts 
within the area of neutral jurisdiction, lie commits a gross 
outrage upon the Right of Independence bv his endeavor 
to exercise powers of sovereignty of the highest kind in the 
dominions of a friendly and peaceful nation. It is very 
improbable' that anything of the kind will be atLem[)ted in 
future. But should such an aggression take place, the state 
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which suffers from it may resent it by war, if diplomatic 
pressure fails to obtain redress. Submission on the part of 
the neutral government would bring upon it reclamations 
and possibly hostilities from the belligerent which suffered 
through its subservience. This was clearly seen by Wash- 
ington when, in 1793, Genet, the Minister of the French 
Republi(^ endeavored to set up Consular Prize Coui'ts within 
the territory of the United States.^ After a period of una- 
vailing remonstrances addressed to him personally, his recall 
was demanded from his government, who complied with the 
request, and caused tlie discontinuance of the obnoxious 
proceedings. 

Though Prize Courts are sot up by the autliority of a 
belligerent government, and their judges are a])pointed and 
paid by it, they exist for the purpose of administering Inter- 
national Law. In America, court after court lias d(?cided 
that International La.w is part and parcel of the la\v of the 
land; and it is held tliat every member of the familj' of 
nations must submit to the rules of the society of wliicli it 
forms a ])art. In England tins view lias not been so clearly 
expressed or so widely adopted. But it is nevertlieless the 
dominant oj,)inion, and on the (^ontimmt of Euroyie it would 
meet witli general accc^ptance, though it would hardly be 
stated in the terms we have used. All nations would, 
however, agi'ce in holding that their Prize Courts were 
bound to apjily the rules of tlie laav of nations to the cases 
which came before them for settlement; and in the vast 
majority of cases ]>ractice on this point coincides with theory. 
While luiman nature remains Avhat it is, tlie most upright 
and able of judges will lind it impossible to divest them- 
selves altogether of influences due to national jjredileetions 
or professional training. But it is possible to reduce these 
disturbing elements to a minimum, and the great lights of 

1 Special Messaije of Dec, 5, 170S, 

2 Wharton, International Law of the United States^ § 8. 

® Maine, hUernational Law, Lect. II. 
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international jurisprudence who have adorned the judicial 
bench have been as conspicuous for impartiality as for learn- 
iiig. There is, however, one case where the most upright 
of judges may be compelled to give a decision which he 
knows to bo contrary to the received principles and rules 
of the international code. It occurs when the government 
of his own country, through its appropriate dexxxrtment, 
issues for the guidanceof its cruisers instru(*tions which order 
them to make captures of enemy or neutral vessels, under 
circumstances deemed innocent by the law of nations as 
generally understood and acted upon. Such were the Berlin 
and Milan Decrees of the first Na])oleon and tlve retaliatory 
British Orders in Council. The naval officers of each coun- 
try were, of course, obliged to obey tlie orders issued to them 
by their su|)eriors, and the courts were equally bound to 
notice and administer tlie rules laid down by legislative 
authority. If they had refused they would liave l)een in a 
state of contuma(*y, and their jndg(;s would have been quickly 
dismissed. Wliarion <| notes an article in the Edinhurgh 
llevieiv of Felnaiary, 1812 , in which scorn is ])oured on the 
theory that Fiench Coiu ts of Pi*izc are ‘’M)ound by the de- 
crees of tlie Tuileries ” or Englisli Iqdie edicts of Windsor,^ 
and Ilalleck asserts that ‘‘Mocail ordinances and municipal 
regulations . . . are not ])inding on tlie Prize Courts, even 
of tlie country by which ( hey are issued. Tliis doctrine 
has found adherents in otlier quarters, but in truth it is 
simply anai'cliical. It implies that naval officers ought to 
disobey orders and judges refuse to administer laws inqiosed 
by proper legislative authority. It aiases from a eonfusion 
between wrongful action on the part of tlie state and wrong- 
ful action oil the part of its agents. Soldiers, sailors, civil 
servants, judges — in short, all siibordinalo authorities — 
must obey the orders of tlie supreme |)ower, except in those 
rare cases in which resistance and revolution are justifiable. 

1 International Law of the United States^ § 329 a. 

2 International Law, Ch. xxxii., § 19. 

2 D 
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But the state itself is responsible to other states for any 
injury done to them or their subjects by proceedings in ex- 
cess of its lawful powers as a belligerent. Its Prize Courts, 
if left to themselves, as they ought to be and generally are, 
will administer International Law; but if legislation con- 
trary to International Law is thrust upon them, they must 
obey it. Other states, however, are in^ no way bound to 
submit; and if neutrals think themselves aggrieved because 
of decisions arrived at, eitlier si)ontaneously or in conse- 
quence of legislative acts, they will complain to the bellig- 
erent government. The effect of a decision in a Prize Court 
is to settle all proprietary rights in tlie vessel or goods under 
adjudication. Controversy between the captors and the 
claimants is terminated by the linal judgment on appeal, and 
a court of anotlier country cannot aftervv’^ards review the 
decision. But com])ensation for damage suffered in conse- 
(pience of it may be demanded on belialf of )ieutral sufferers 
by their own government. A state is res{)onsible for the 
decisions of its Prize Courts ; and if they liave acted un- 
justly, it is its duty to give satisfaction. Many instances 
where this has been done may be found in the history of 
international relations. W e may give, as an example, the 
award of the Mixed Commission, appointed under the Treaty 
of 1794 between Great Britain and the United States. It 
granted an indemnity in respect of several cases in which the 
British Prize Courts, by a stretch of the extremest rights 
of a belligerent, had condemned American vessels laden with 
provisions for French ports. ^ 


213. 


The jurisdiction of Prize Courts extends over all captures 
made in war by their country’s cruisers, over all captures 
The lurisdiction i^ade Oil laiul by a iiaval forcc actiug alone or 
of Pmo Courts. conjunctioii with military forces, and over 

seizures made all oat in anticipation of war. it also includes 
^ Treaties of the United States^ 384, 385, 1322-1324. 
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all recaptures, ransoms and ransom bills, and all incidental 
questions growing out of the circumstances of capture such 
as freights and damages. Speaking generally, we may lay 
downi the proposition that the courts of neutrals have no 
jurisdiction over the captures of belligerents. But to this 
rule there are exceptions. Jurisdiction exists and can be 
exercised when the capture is made within the territorial 
limits of the neutral state, or when a vessel, originally 
equipped for w^ar within neutral jurisdiction, or afterwards 
made more efficient by an augmentation of warlike force 
therein, takes a prize at sea and brings it within the waters 
of the injured neutral during the voyage in which the ille- 
gal equipment or augmentation took place. In both cases 
neutral sovereignty is violated by one belligerent, and in 
consequence the neutral is exposed to claims and remon- 
strauccs from the other. Jurisdiction is therefore conferred 
upon it for its own protection, and in order that it may 
insist upon tlie restoration of the property unlawfully taken. 
We shall see more fully the bearing of these j)riiiciples when 
we deal with the rights and duties of neutral states in rela- 
tion to the naval operations of the Ijclligereiits.^ 

§ 214 . 

There is little in common between an ordinary trial and a 
suit in a Court of Prize. In the former an issue between 
two parties is tried. In the latter the state n.o jHocc.jure of 
holds what, following Dana,^ we may call an 
inquest upon certain property to discover whetlier it has 
been lawfully captured or not, just as in England the cor- 
oner holds an inquest upon a body to discover wliether the 
individual concerned came by his death lawfully or not. 
Proceedings commence when the ca[)tnrod vessel lias been 
brought into port within the jurisdiction of a Prize Court 
by an officer of the vessel which made the seizure. He puts 


^ See § 204. 


^ Note 180 to Wheaton’s International Law* 
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in a libel, that is to say, he petitions the court to hold an 
inquiry, and with his libel or petition he forwards the 
necessary affidavits, the ship’s papers and other documents. 
Notice is then given that any person having an interest in 
the property may a[)pear and claim it, or aii}^ part of it. 
An enemy cannot come forward, but citizeiKs, allies or neu- 
trals may. As the next step, whether claimants ap]:)ear or 
not, the court hy its own officers examines tlie captured 
vessel, its papers and cargrj, and administers interrogatories 
to tlie persons found on board. The cap)tors are not exam- 
ined at this stage, nor are they allowed to tixamine the 
claimants or the ca]^^)tured persons. When the court has 
taken the evideiu^e, counsel for tlie interested })ai‘ties inspect 
it and base their arguments upon it. The burden of proof 
lies on the claimants, tlie fact tint the vessel was brought 
in under the control of the cajitors giving rise to a jiresump- 
tiou in their favor. If tlie evidence above described, which 
is teclniically termed evidemee in preparatory, is deemed 
satisfactoiy by the court, it gives its decision. If. not, it 
calls for what is tcrimul further proof. The |)roceedings then 
talve more closely the form of a trial lietween lit igants. The 
captors and the claimants jiroduce evidence, and the court 
gives judgment accordingly.^ 


§ 215 . 


In our account of prize proeeealings we have assumed 
tliroiighout that the vessel fias lieen brought into port and 
The obiiiratiun of dclivercd over to the enstoebv of tlie court. 

Undoubtedly this is the proper course, for the 
fKijudiofttion. proceedings are £)i‘oceeding8 in rem and the 
vessel herself, with her [lajiers and crew, are the best evi- 
dence that can be submitted to the judge. But though this 
course is regular, it is not essential. Property may be 

^Wheaton, International Jmw (Pana's ed.), 4B0--4BS, note; Holland, 
Manual of Naval Prize Laio, Ch. xxii. ; Naval l*riz€ Act of 1864, §§ 16-33. 
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adjudicated upon when it lies in the i)ort of an ally in the 
war, or in a foreign port under military occupation by the 
captor’s country, or even in the port of a neutraL It h open 
to neutral sovereigns to admit the prizes of belligerent 
cruisers into their harbors. The prevailing tendency in 
modern times has been to exclude them; but it is impossible 
to say that a breacli of Internaticmal Law is committed when 
they are allowed to enter, provided that the ])ermission be 
granted impartially to botli sides. And if, in consequence 
of such a gj*ant, prizes lie in neutral waters, the courts of 
the leading maritime powers will adjudicate upon them. 
Sometimes a caj)tor sells his j^rize before coiidemnatioii. 
Grave necessity will, it is said, excuse such an act; but prize 
proceedings for adjudicuitiou on tlie p)roceed.s of tlio sale 
ought to be commenced without delay. The irregularity, 
howevei', would be so exceedingly grave tliat we may well 
doubt whetlier it would now l)e countenanced. Should the 
capture turn out to be illegal, neutral owners would Iiave 
good ground of comjdaint when the proceeds of a forced sale 
were handed over to them instead of the sliij) itself. And 
their comjilaints would have still greater justification if a 
l)elligei-eiit destroyed at sea any prizes taken from neutrals. 
This question lias given rise to much discussion in recent 
years. Hall gives an excellent summary of the views ex- 
piossed by various authorities, and ae(‘oinj)anies it by many 
acute remarks of his own.^ It a[)p>ears to be generally 
conceded that when the captured sliip) and cargo is enemy 
property tliere is no good ground for coiujilaining of lier 
destruction, jirovidcd that her crippled condition rendered 
navigation dilhcult, or the contiguity of an enemy or any 
other cause made it unsafe to detach a prize crew. The 
doctrine that necessity justifies departure from the regular 
practice has been laid down in Britisli and French Prize 
Courts. In 1812 the United States went further, and in- 
Btructed their naval ofiicers at the outbreak of the waj with 
^ International Law^ § J50 and notes. 
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England to destroy all the enemy merchantmen they took, 
unless they were ^‘very valuable and near a friendly port.”^ 
The exception was here turned into the rule and the rale 
into the exception. It was perhaps a natural recoil from 
this extreme severity which caused Woolsey to cliaracter- 
ize the practice of destruction as ‘‘barbarous” and say that 
it “ought to disappear from the history of nations.”*'^ Un- 
fortunately, there appears to be more chance of its extension. 
The Confederates burnt or sank their prizes during the 
great American Civil War, on the ground that the strict 
blockade of their ports by Northern squadi'ons rendeied it 
iin(>o.ssible to take vessels in for adjudication. In 1870 the 
Frencli burned two German vessels in s])ite of the fact that 
they had neutral goods on board. The Itussians in 1877 
desti'oyed some of their prizes in the 11 lack Sea, because 
tlie Turlcish blockade of their poi-ts jnade access to them 
diiiicult; and in tlie various pam})hlcts and articles in wliich 
continental fear and jealousy of Englamrs maritime giuat' 
n(.‘.ss gloat ov(3r a pictured downfall of hei’ naval power, the 
attack which is fatal to h(ir commerce is always carried on 
by cruisers wlio do not encumlrer tljemselves with ca[)tured 
British vessels.’^ It may Ire that the older rule will give 
way under the impact of new conditions. Tlie chance of 
rapidly sweeping an enemy’s mercantile marine from the 
seas may prove to be more attractive tliaii the eliance of 
])rize-money. But we may vcntuni to liojre that the minds 
of the naval officers of the future will not be perplexed by 
the task of choosing between the two alternatives ; for the 
difficulty could not arise if the capture of innocent private 
jrroperty were no longer permitted at sea. Meanwhile it is 
necessary to point out that a broad line of distiiiction must be 
drawn between tlie destruction of enemy piofrerty and the 
destruction of neutral property. The former has changed 

^ Quoted by Sir A. Cockburn in his Iieas(ms for dissenting from the 
Award of the Trihunal of Arbitration, p. 93, 

^ International Laio^ § 148. 


e.g, Russia"^ s Hope, 
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owners directly the capture is effected ; and it matters little 
to the enemy subject who has lost it whether it goes to the 
bottom of the sea or is divided by public authority among 
those who have deprived him of it. But the latter does 
not belong to the captors till a properly constituted court 
has decided that their seizure of it was good in International 
Law; and its owners have a right to insist that an adjudica- 
tion upon their claim shall precede any further dealings with 
it. If this right of theirs is disregarded, a claim for satis- 
faction and indemnity may be put in by their government. 
It is far better for a na val officer to rehnise a ship or goods 
as to which he is doubtful, than to risk personal punisli- 
ment and intei'iiational complications l)y destroying inno- 
cent neutral y)roperty. Even where what is believed to be 
enemy property is concerned, and destrii(‘Iio.n or lelease 
become the only possible alternatives, it would perhaps be 
wise to adoi»t the latter unless the hostile nationality of the 
vessel and ownership of the eaigo are too clearly establislied 
to admit of mistake. But the necessity of rapid movement 
in modern naval warfare, combined with the fact that neu- 
tral ports will ill most cases be c1os(m 1 to prizes, is almost 
certain to result in an increase of the practice of destruction, 
unless the nations will consent to take a further step forward, 
and prohibit the capture of private property unless it be con- 
traband of war. 

§ 216. 


From time immemorial the laws of war have allowed the 
capture of private property at sea. But within the last 
hundred years a strong dislike of the practice ,,ro. 

has sprung up in America and on the continent 
of Europe. The United States has favored the 
policy of exemption from the beginning of its national 
career. It was embodied in Franklin’s treaty with Prussia 
in 1785,^ but found no place in the subsequent treaties with 
^ Treaties of the United States^ 906, 000. 
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that power. In 1823 Mr. John Quincy Adams, as Secretary 
of State, proposed to the governments of ICngland, France 
and Russia that they should enter into a convention for the 
purpose of exempting private property at sea from the dep* 
redatioMS of war, an exemption which he seems curiously 
enough to have regarded as equivalent to ‘‘the total abolition 
of private maritime war.”^ England and France declined 
to entertain the proposal, and, as Russia made her accept- 
ance conditional on that of the otlier nav^al powers, nothing 
came of the effort to engraft it upon the international code. 
In 185ff another attempt was made by tlie American Govern- 
ment to obtain a general roeogiiition of the ])rin(uple of 
exemption. The powers assembled in Congress at Ihiris had 
drawn np and signed a Declaration on Maiitiino Ijaw, the 
first article of which decreed the abolition of |)ri vateering.^ 
When this important document was submitted to the United 
States for signatiin^, Presidxnit Pierce and Ids Cabinet de- 
clined to give 11 ]) for their country the right to employ 
privateers, unless all private pro])erty at sea, exce[)t contra- 
band of war, was freed fi'om liability to capture. Some of 
the leaiiing states of Europe, notably Russia and Prussia, 
were willing to consent to this enlargement of tlic scope of 
the original Declaration;^'^ but the project fell tbrongii owing 
to the opposition of Great Rritain. In the corresj)ondence 
of 18()1 on the subject of the Declaration, Mr. Seward, then 
Secretary of State, ex])ressed a wish lliat it might be accepted ; 
and when, in 1870, the Prussian Government notified that it 
would not capture private property at sea during the war 
which had just broken out with France, Mr. Fish, in ac- 
knowledging tlie receipt of the declaration in favor of ex- 
emption, gave utterance to the hope that “the government 
and people of the United States may soon be gratified by see- 
ing it universally recognized as another restraining and har- 


1 Wharton, International Law of the United States, III,, 261. 

^ See §§ 223, 267. 

® Wheaton, International Law (Lawrence’s ed., 1864), pp. 640, 641. 
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monizing influence imposed by modern civilization upon the 
art of war.'’ ^ In the following year he was able to do some- 
thing towards the realization of his own wish by negotiating 
a treaty with Italy, which provided that in the event of war 
between the two powers, private property of the citizens and 
subjects of each should be exempt from seizure at sea, unless 
it were contraband of war.'^ 

The facts just narrated bring two points into prominence. 
It is quite clear that the United States are in favor of exemp- 
tion as a fixed and settled policy, and it is equally clear 
that they do not regard it as part of "the public law of the 
civilized world. It is something to be desired and worked 
for, not something which lias been already obtained. On 
the continent of Europe a preponderance of opinion in favor 
of the change exists among jurists, and probably <unong 
statesmen also, tliougli it may well be doubted wlietlior the 
balance of naval authority inclines towards it. Hut the fact 
that the conflict of 1866 between Prussia and Italy on the 
one side anrl Austria on the other was fought from beginning 
to end without resort to the capture of private [>roperty is 
most significant. When a new view of international duty 
has stood the test of a great wai*, it can no longer be regarded 
as purely ac^ademic in its nature; and the influence of the 
particular view now under consideration has not been con- 
fined to one war. It made itself felt in Aitiele 211 of the 
Italian Maritime Code, which forbids Italian ships of war 
to molest the merchant vessels of any enemy who refrains 
from capturing the private propertj^ of Italian subjects in 
his naval ojieratioiis ; and its strength was further manifested 
in the Commei’cial Treaty of 1871 between the United States 
and Italy, whereby, as we have already seen, th(^ two countries 
agreed to grant exemption, on the footing of reciprocal con- 
cession. There seemed at one time every prospect of freedom 
from molestation for peaceful commerce in the great war of 

1 Wharton, International Law of the United States^ III., 290. 

* Treaties of the United States^ p. 584, 
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1870-71 between France and Germany. Prince Bismarck 
declared at its commencement that private property on the 
high seas would be exempt from seizure by the ships of the 
King of Prussia without regard to reciprocity. But in Janu- 
ary, 1871, the concession was withdrawn, because France 
acted upon her full rights as a belligerent, and made prizes 
of German merchantmen. Clearly this last instance does not 
give much help to the contention that the new ideas are gain- 
ing ground. It cannot, however, be denied, that they have 
in some cases influenced practice ; and when once the besieg- 
ing forces of theory have gained a footing within the citadel 
of action, they have a habit of carrying it entirely after a 
more or less stubborn conflict witli its defenders. 

If we turn from tlie deeds of rulers and commanders to the 
opinions of jurists, we shall find a vast preponderance of 
autlioritv in favor of the jiroposed change. Duilng the last 
century tlie voices raised in its favor were few and far be- 
tween. Franklin in America, Mably and Galiani in Europe, 
were its chief advocates. But now the chorus of its sup- 
porters is so loud and strong that there is some difliculty in 
hearing the answers of those who still defend the ancieiit 
practice. Bluntschli, De Martens, Bernard, De Laveleye, 
Cal VO, Hall, and many others now living or but recently 
removed by death, have championed the new view. The 
Institute of Inteinatioiial Law has twice pronounced in its 
favor, ^ and there are no signs of a reaction in the works of 
the younger generation of modern publicists. Why then, 
it may be asked, has it not Ixicn adopted by the maritime 
powers, and made into a rule of International Law with the 
necessary exceptions and qualifications ? These may be 
found duly set forth in the Maritime Code adopted after 
long deliberation by the Institute of International Law at 
its session at Heidelberg in 1887.^ The statesmen have 
nothing to do but to accept the concluvsions of the jurists 

^ Tableau General de Vlnstitut de Droit International y pp, 191, 196. 

2 Ihid.y pp. 196, 199, 200. 
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and secure for them the sanction of general consent. But 
it is just at this point that the difficulty comes in. France 
is by no means sure that the principle of exemption would 
work in her interest, and is but half converted to it, as her 
conduct in 1870 shows. Her naval authorities and those 
of Russia look upon attacks directed against the sea-borne 
commerce of England as one of their deadliest weapons in 
some possible struggle of the future. It is not improbable 
that their governments miglit refuse to enter into any inter- 
national agreement wliich would deprive them of the right 
to use it. But Great Britain herself has hitherto been the 
chief obstacle to the adoption of such an agreement. In her 
great struggle with revolutionary and Imperial France, she 
not onl}' destroyed tlie commerce of her foes, but added a 
million tons of sliipping to her own mercantile marine; and 
ill consequence her l ulers and peo|>le became fully con vinced 
that it was far more important to her to retaiji the liberty of 
striking at her enemy’s merchantmen than to secure the 
safety of her own. It is exceedingly difficult to expel a 
rooted idea fj'om the mind of a |)eop]o. Simai tlie fall of 
Napoleon science lias revolutionized both commei’ce and war- 
fare, and tlie internal economy of England has undergone a 
complete change with the increase of her ]) 0 ])ulatiou and 
her inaiiufactnres. She now imports most of the raw material 
of her industries and about three-quarters of her wheat sup- 
|)lies, besides vast quantities of otlier goods. War under its 
[)reseiit rules would mean the immediate loss of her carrying 
trade, if lier enemy were able to place a few swift cruisers 
upon the seas, A temporary disaster to her licet would 
entail the i;uin of many of her manufactni'os ; and a serious 
blow to her naval power would result in the slow starvatiou 
of millions of her people. On the other hand, the destruc- 
tion of the commerce of any of her possilile foes among 
powers of the first rank would mean for it no more than seri- 
ous inconvenience. She might drive its merchant flag from 
the seas, and shut up its inen-of-war in their harbors, but 
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the railways wonld pour in what it needed over its land 
frontiers, and it would be able to fight on, though some sec- 
tions of its population might suffer from the stoppage of 
its ocean trade. The United Kingdom, however, has no 
land frontiers, and could not obtain supplies in sufficient 
quantity if it lost the command of the sea ; for one of the 
peculiarities of its position is that it, and it alone of all the 
great states of the world, does not only its own carrying 
trade but also a large part of the carrying trade of other 
nations. Consequently neutrals would be unable on a sud- 
den emergency to find the ships in which to bring to it the 
goods it could not import in its own vessels. No doubt it 
is very unlikely that Great Britain will be deprived of her 
naval superiority ; and it may be argued that, as she came 
successfully and with increased trade through the only life 
and death struggle she has been engaged in since she be- 
came a manufacturing nation, she would be able to flourish 
under similar conditions now. But the conditions cannot 
be similar. They must he utterly dissimilar, as a few fig- 
ures will show. Early in the ninetoeiith century Great 
Britain imported about two pounds of wheat and flour every 
year for each unit of her population ; now, at the end of the 
century, slie imports aViout two liundred and fifty pounds. 
When the war with France broke out afresh in 1803, she had 
in round numbers two million tons of shipping and a foreign 
trade amounting to £62,000,000 to protect; to-day she and 
her colonies have more than ten million tons of shipping, 
and a foreign trade amounting to quite <£1,100,000,000. 
Moreover, ninety years ago she could capture her enemy’s 
goods when found under neutral flags, whereas she has been 
estopped since 1856 from doing so by her acceptance of the 
Declaration of Paris.^ It follows that the commerce of her 
foes could easily be carried on in non-belligerent vessels, 
whereas we have just seen that she would be. unable on 
account of her very commercial supremacy to adopt for the 

1 Soe § 267, 
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security of her own trade the plan whereby they would 
shelter theirs from her attacks. Considerations such as these 
have induced several English writers ^ to advocate the prin- 
ciple of the exemption of private property from capture 
at sea; but they have not succeeded in con verting their 
government, and at present public opinion is apathetic. 

§ 217 . 

On the whole, it may be said that motives of self-interest 
have determined the policy adopted by states on this ques- 
tion, wlxneas publicists have usually argued 

_ " • A forund 

it on moral grounds. 1 hose who are in lavor tuo pro- 
of the cliange i)oint to the security from pillage 
now enjoyed by private property on land, and denounce as 
liarbarous its continued liability to capture at sea. Most of 
them repeat the declaration of Portalis, which he in turn 
borrowed from Rousseau, that war is a relation of state to 
state, not of individual to individual, and, regarding it as 
axiomati(‘, have no diilicnilty in showing that the present 
state of maritime law is inconsistent witli it. They also 
argue that, as the great naval powers have ali'eady accepted 
the doctrine of Free Ships, Free Goods, tlie furtlier step of 
agreeing to complete exemption would be no great matter 
from the point of view of a jiowerful belligerent, while it 
would be a marked gain to luirnanity. The defenders of the 
present practice point out that the analogy of land -warfare is 
deceptive. An occupied province can be made to assist the 
invader by its resources, whereas at sea there is no alterna- 
tive between capturing private property or letting it go free 
to strengthen the lesources of the enemy. Now tliat priva- 

^ e.g. Hall, Article in Contemporary Beviein for October, 1875, and Law- 
rence, Essays on some. Disfmted Questions in Modern Tnta'uational Lau\Y\X. 

^ e.g. De Laveieye in Eeinie de Droit Tnternational, Vol. VIL, 500-002, 
and in Pall Mall Gazette of Oct. 10, 1884 ; BInnCschli in Eevue de Droit 
International, Vol. IX., 549-557, and Vol. X., 70-82; Acollas, Droit de la 
Guerre, Chs. i. and xii. 
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teers have fallen into disuse, the seizure of merchant vessels 
by the cruisers of a hostile navy far more nearly resembles 
the levying of a requisition than the indiscriminate plunder 
which has happily disappeared in theory, and to a large 
degree in practice, from land warfare. It is further con- 
tended that there is no more humane method of reducing an 
enemy’s power to suj)port the burdens of mir than the de- 
struction of his sea-borne commerce. The doctrine that 
war is now conlincd to the forces of tlie belligerent states, 
and affects individuals only in so far as they are agents of 
the state, is refuted by a simple enumeration of tlie rights 
possessed by an invader over the non-combatant inhabitants 
of the territory under his military ocon})ation ; and in answer 
to the argument that the pi'oposcd change Avould be ])ut a 
small one, sijice tlie rigdit of capturing enemy’s goods in 
neutral sliips lias been already surrendered, it is poijited 
out that under present circ.umstancos a. state which is able 
to deliver a successful attack against tlie mercantile marine 
of its foe, can at tlie very least drive enemy merchants to the 
expensive and burdensome resort of seeking for tJicir caigoes 
the shelter of neutral flags. 

A careful review of tlie controvers}^ seems to lead to the 
conclusion that, though tlie advocates of exem]_)ti(>ii fre- 
quently ov(n*state tlieir case, partieuhud}^ when they place it 
on liunianitarian grounds, the balance of argument on the 
whole inclines to their side. Tdie present praetiee gives 
direct eiKiouragement to attacks upon defenceless merchant 
vessels in order to obtain prize-money, and thus tends to 
foster the idea that war may be waged by honorable rrieii for 
their own private advantage. It also carries with it the 
retention as prisoners of wav of the crews of the captured 
ships, though they are as truly non-combatants as the arti- 
sans and miners of an occupied province, whom no one 
dreams of reducing to captivity. It may be admitted that 
the weakening of an enemy by cutting off liis ocean trade, 
and tlius depriving him of his resources for war, is one of 
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the least objectionable methods of bringing him to terms, 
seeing that it involves little or no bloodshed, and is free 
from the moral dangers attendant upon the presence of a 
victorious soldiery among the families of a territory they 
have ovejTun. But the cases in which such a result is pos- 
sible are so few that they can hardlj^ justify the retention of 
a severity which will generally exercise an infinitesimal 
influence upon the issue of tlie contest. Siiice the Declara- 
tion of Paris in 1856, ordinary belligerent trade lias been 
safe at sea under a neutral flag; and since the introduction 
of railways a conntiy bordering upon civilized peoples can 
always obtain wliat it most needs over its land frontiers at 
a slightly increased (K)st, even though the sea is closed to its 
mcixhant vessels. Only when a state is wliolly snrrounded 
by sea, or wlion its boundariiis inarcli with those of hostile 
or uncivilized neiglibors, will it he in danger of losing the 
sinews of war ow ing to the inability of its trading vessels 
to navirate the ocean in safety. Neitlier in the Franco- 

O 

German wuvr of 1870, nor in the Pnsso-Turhish war of 1877, 
was tlie I’csnlt affecdod by the ('.apture of private ])roperty at 
sea. In, tlie Aiistro-Pnissian war of 18()G such projjerty 
w^as left luiinolcsted ; and no one has ventui'ed to assert that 
Austria wa)uld have been able to rena-rse tlie issue, or even 
to prolong the struggle, had tlie navy which conquered at 
Lissa been let loose uj)on Prussian and I tali. in merchant- 
men. The only iiistance in rnodcvrii times in wJiich success- 
ful operations against an enemy’s commerce so w eakened his 
resources that lu; wars forced to surrender sooner than waiuld 
otherwise have haj)pened is found in the great Ajiicuacan 
Civil War. But iii that case it wais the bh)cka<le of the 
Southern ports, and the consei]uent exclusion from th(.vm of 
neutral shi})S, which hastened the collapse of th(^ f am fed- 
eracy, not the destruction of a mercantile marine flying the 
Southern flag. While the rigid to blockade an enemy’s 
coast exists, maritime superiority must tell enormously in 
any war with a country wdiich cannot draw plentiful supplier 
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across its land frontiers. But it may be doubted whether 
the right to capture enemy cargoes only when found in 
enemy vessels is of much value, except in the very rare 
cases when the carrying trade of the enemy is a chief source 
of his strength, or neutral ships are unable to take the place 
of. his own merchantraeil. Sea-power is most important in 
war. No state can maintain a widely extended empire with- 
out it. It is effective by cutting off supplies of arms and 
munitions, conveying troops and stores where they are 
wanted and keeping the enemy from doing the same, cap- 
turing coaling stations and islands, severing the communica- 
tions with colonies and distant p>ossessions, blockading ports, 
and destroying vessels of war. Such services as these tell 
heavily; but in tlie vast majority of wars little advantage 
can be gained by driving sea-borne commerce out of hostile 
and into neutral ships. We have to consider whether it is 
wise and right to keep uj) a rule alwaj's productive of con- 
siderable evil for tlie sake of the good it may do in a few 
exceptional instances; and we shall probably decide that 
the good is too problematical to justify resistance to a change 
which will at once decrease the sufferings caused by war 
and purge it still further from the sordid taint of personal 
enrichment. 



CHAPTER VI. 


THE AGENTS, INSTRUMENTS AND METHODS OF WARFARE. 

§ 218 . 

There is great doubt and much dispute with regard to 
the lawful use of some of tlie agents of warfare. Soldiers 
and sailors of tlie regular armies and navies of 
the belligerents, including fully organized null- 
tia and reserves, are legitimate combatants. 

A state may avail itself of their services to the fullest extent ; 
but tlie legality of other agencies is not so freely conceded. 
Some may be used in certain circumstances or under certain 
conditions, but not in other circumstances or under otlier 
<a>nditions. Others are forbidden altogether acciording to 
one set of autliorities, wliile another set allow tliem eitlier 
unconditionally or with various restiictions. '^I’he only 
course to follow in order to attain satisfactory results is to 
consider each of these difficult cases separately. 

§ 219 . 

We will take first the much disputed question of whether 
it is lawful to use 

Gruerilla Troops^ 

and, if so, under vdiat conditions of leadership, organization 
and armament. They may be described as bands not be- 
longing to a regular army and not under strict 

^ 1. . 1 " 11 . Guoriila Troops. 

nnlitary discipline, but nevertheless operating 
actively in the field and devoting themselves entirely and 
2 E 417 
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continuously to warlike avocations without intervals of the 
peaceful pursuits of ordinary life. They often perform 
valuable services to their own side by attacking convoys of 
arms and provisions on the way to the enemy, cutting off his 
communications, blowing up bridges and destroying railways 
in his rear, intercej)ting his despatches, and harassing him in 
the numberless ways that patriotic ingenuity can suggest and 
superior mobility carry out. Knowledge of the country, 
coolness and daring are the conditions of success in guerilla 
warfare. Witli small means it may inflict irreparable dam- 
age upon the side against which it is directed; but those 
who engage in it are fi*ee from many of the restraints of more 
I'ogiilar combatants, while at the same time tlu;ir opX)ortuni- 
ties for plunder and outrage are numerous and tempting. 
It is easy, therefore, to un(ltu^stand the unfavorable opin- 
ions of partisan bands usually expressed by great military au- 
thorities. Self-interest, professional jealousy and humanity 
combine in urging* them to advocate the entire i)rohibitiou 
of irregular hostilities, or tlieir reduction to a minimum by 
imposing severe conditions upon any recognition of their 
legality. Ihilleck settles the (juestion in a summary way 
by calling t]K)se who engage in j)artisan wai'fare robbers and 
murderers, and declaring that wben captured they are to be 
treated as criminals.^ This is the view of a general rather 
than a publicist. It obtained largely in the earlier part of 
the eighteenth centiuy, when the powers which kept large 
standing armies on foot would hardly allow the rights of 
combatants to militia.^ Military pride accounted for it to 
some extent, but it was also due to a natural and creditable 
reaction from the license of times before the distinction be- 
tween combatants and non-combatapts was drawn, and when 
every subject of one belligerent was free to commit acts of 
hostility upon every subject of the other. But in the great 
cycle of wars which began with those of the French Revolu- 

1 International Law^ Ch. XVIII., § 8. 

* Hall, International Law^ § 179 and notes. 
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tioh, the most powerful states of the European continent 
found good reason to value and rely upon the patriotism of 
their poj)ulations. Irregular troops came therefore to be 
regarded as i^ermissible even by military men, who often 
busied themselves with the organization of the national 
guard and other popular levies. No further doubt Avas felt 
as to the legality of militia. It is even included in ‘‘rarm^e 
proprement dite by Article 2 of the military code adopted 
by the Institute of International Law at Oxford in 1880.^ 
The questions that remain concern guerilla troops and le vies 
en masse ; and with regard to them the principle that they 
may exist is conceded, the degree of irregularity which is 
permissible forming tlie only problem left for solution. 

In the Franco-hrussian war of 1870 the French raised 
irregular bauds of Franc- Tireiirs ; but the Prussians declined 
to recognize tlicm as lawful combatants unless each individ- 
ual member of them had been personally called out by legal 
authority and wore a uniform or badge irremovable and 
sufficient to distinguish him at a distance. At (he Brussels 
Conference of 1874^ tlie matter Avas thoroughly discussed 
from every point of view. The representatives of the great 
military powers natuially desired to keei> spontaneous move- 
ments witliiu the narrowest possible bounds, while the dele- 
gates from the secondary states, Avho have to rely for tlieir 
defen(‘.e chiefly upon the j)atriotism of tlieir people, endeaA^- 
ored to give the widest extension to the riglit of resistance 
to an invader. In the debates tlie case of guerilla liands 
and that of levies en masse aauwc a good deal confused ; but 
at length the (kmference came to see tliat there was a great 
difference between them, and the attempt to cover both by 
the same rules was abandoned. With regard to the former, 
the less powerful states, headed by Belgium and Switzer- 
land, succeeded in foiling the efforts of Prussia and Russia 
to have it declared that irregular volunteers must be under 

1 Tableau General de L'lnstitut de Droit International % p. 173. 

2 See § 185. 



420 THE AGENTS, INSTBUMEKTS 

the Commander-in-Cliief. Finally, the Conference adopted 
a compromise which fairly met the views of all parties. 
It agreed to accord the rights of combatants to those guerilla 
bands wliich 

(a) Have at their head a person responsible for his subor- 
dinates. 

(f) Wear some settled distinctive badge recognizable at a 
distaiice. 

(<?) Carry arms openly. 

(6?) Conform in their operations to the laws and customs of 
war, ^ 

It is to be hoped that the concession of the fii'st of these 
conditions marks the definite abandonment of the theory that 
members of partisan bodies must, individually and collec- 
tively, be summoned to arms by their government and con- 
nected directly with its military system. The second 
condition is just and reasonable, if it be not interpreted to 
mean that tlie distance must be considerable. A badge which 
is visible as far off as the incoiivSpicuous uniform of modern 
infantry sliould be amply suflicient. Tlie great point to be 
secured is its irremovable character. A man cannot have the 
slightest moral right to the privileges of a combatiint, if he 
appeal’s one minute as the armed defender of his country and 
the next as a peaceful peasant tilling his fields under the pro- 
tection of the occupying army. The third condition is justi- 
fied by the same consideration. The inhabitants of an invaded 
country must choose Avhether they will fight or whether they 
will go about their ordinary business. They cannot do both. 
Their position is well expressed in Article 82 of the In- 
structions for the Government of Armies of the United 
States in the Field, which declares t^iat those who commit 
hostilities “with intermitting returns to their homes and 
avocations, or with the occasional assumpition of the sem- 
blance of peaceful pursuits ... if captured, are not enti"* 

^ British State Papers, Miscellaneous, No. I (1875), pp. 262-267. 
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tied to the privileges of prisoners of war, but shall be treated 
summarily as highway robbers or pirates.” The fourth 
condition is demanded by humanity. Irregular soldiers 
who do not conform to the laws of war become mere crimi- 
nals and deserve the severest punishment. 

On the whole there seems every reason to be satisfied with 
these rules. They give sufficient scope to the spontaneous 
activities of patriotism, without neglecting either the claims 
of mercy or a reasonable consideration for the safety of the 
invading belligerent. The lapse of several years, and the 
criticisms of the leading jurists of the civilized world, have 
served but to bring out the general approval with which they 
are regarded. They were adopted with only a few altera- 
tions in form by the Institute of International T^aw and are 
embodied in the second article of its military code;^ and 
though tliey are not formally binding upon the powers wlio 
took part in the Brussels Conference, it will be very difficult 
for any of them in a future contest to ignore the Avork of 
their representatives. Indeed Ilussia in her war with Ttirke}^ 
of 1877-1S78 ordered all her officials to obseiwe them, and 
distributed among her troops a kind of military catechism 
which brouglit to their knowledge in a simple and effective 
form the principles on which they wei’e expected to act.^ It 
is to bo hoped that other belligerents will follow her exam- 
ple in this respect. The only case not covered by the Brus- 
sels Code is that of isolated individuals in non -occupied 
districts, who render service to their country by such acts as 
destroying a road or blowing up a bridge and thus imj)eding 
the advance of tlie enemy. It was brouglit forward by the 
Delegate of Belgium, but dropped without being settled, 
owing to the expression of a general opinion that it would 
be unwise to attempt to formulate any rule that would 
cover it.® 

^ Tableau General de Vlnstitut de Droit International^ p. 178. 

2 Ibid,, pp. 166-166. 

® British State Papers, MiscellantouSt No, 1 (1875), p. 266. 
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§ 220 . 

We have next to consider the subject of 
Levies en masse. 

They may be regarded historically in the same light as 
guerilla troops ; for the account given in the last section 
of the way in which the latter came to be re- 

LevieB en masse, i i i . . 

garded as legitimate agents of warfare applies 
to them also. But we must not go further and place them 
under the rules which deal with partisan forces. Not only 
do they differ from irregular bands in some essential circum- 
stanc.es, but they also differ so widely among themselves 
that tlie same provisions will not apply to all of them. 
When the wliole manhood of a country is called to arms by 
its government and drafted into its armies, there can be no 
doubt as to the legality of the process.^ Such a levy is 
merely a speeiall}^ drastic and comprehensive method of 
recruiting. Its adoption is a matter of internal policy, not 
of international concevrn. A good example is to be found in 
the French levy e7i masse of 1793, which tilled the ranks of 
the revolutionary armies with brave and devoted soldiers, 
who had as inueli right as other soldiers to the privileges of 
combatants. Another kind of levy e/i masse may take place 
in countries wliere the entire male p) 0 ]>ulation is passe<l 
through the army. If at the approach of an invader the 
people rise, eitlier spontaneously or in obedience to an order 
from the government, and at once adopt the military organi- 
zation to wliich they have been trained, they are to be re- 
garded as regular combatants. Tlie Delegate of Germany at 
the Brussels (k:)nference alluded to this as a j)ossible case, 
and pointed out tliat in his own country there was a Land- 
strum numbering nearly three million men, who would form 
the levy en masse in case of necessity. ^ 

1 Acollas, Droit de la Guerre^ pp. 49-50. The recent Boer war affords a 
good example. All the able-bodied men of both the Transvaal and the 
Orange Five State were placed in the field. 

3 British State Tapers, Miscellaneous^ No, 1 (^1873) ^ p. 263, 
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A different question arises when the ordinary untrained 
inhabitants of a non-occupied district rise at the approach of 
an invader, and either alone or in conjunction with regular 
troops endeavor to beat him off. This is the commonest 
case and that about which the most marked difftvrenee of 
opinion exists. At the Conference of 1874 the sirialler 
powers contended almost passionately for its legality. The 
Delegate of Belgium declared that to the patriotism which 
inspired such risings "’Sail the states here represented owe 
those pages of their history of which tliey are most proud.’’ 
After long discussion it was agreed that ‘‘ tlu^ jx^jailation of 
a non-occupied teri itory, who on tlie approa(‘h of the enemy, 
of their own accord take up arms to resist the inv^ading 
troops, . . shall be considered as belligerents if they re- 

spect the laws and (uistoms of war.” These; words form ])art 
of Artiede 10 of the Code wliieli j’eceiv(Ml the assent of the 
Confermice.^ It was riglitly deemed tliat the masses of a 
popular levy would l)C sudicient evidence of their own lios- 
tile character, even though no badges were worn by the 
individuals i)f wliom they were com])osed. 

A ease a{)art from all the others, and least likely of any 
to be treated with leniency, occurs wben the inh:il)itants of 
occupied districts break out into a general insurrection 
against ilie invaders. The army of occupation is obliged 
for the sake of its own saf(*ty to treat sndi insuigcnts Avuth 
tliC utmost severity. The Code of the Brussels (d>nference 
is silent on the subject of tlic fate in store for tlieni, and so 
is the Manual of the Institute of International Law, wliilo 
Article 85 of the Instructions for the Aianies of the United 
States renders them liable to tlie death j)enalty under the 
name of ‘Svar-rebels.” At Brussels the constant conflict 
between the views of the great military p^)wers and the 
secondary states became more marked than usual when tlieir 
treatment was discussed. Tlie German Delegate wished to 
subject them hj express enactment ‘‘to the laws of war in 
^ British State Papers, Miscellaneous y No. 1 (76’75), pp, 256, 321, 
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force in the occupying army.” But the representative of 
the Netherlands stoutly objected on th^ ground that ‘^to 
deliver over in advance to the justice of the enemy those 
men who from patriotic motives and at the risk of their 
lives expose themselves to all the dangers consequent upon 
a rising, would be an act wliich no government would dare 
to bring forward.”^ In consequence of this disagreement 
no mention was made of the case in the projected military 
code ; hut there can he no doubt that the invader is allowed 
by the laws of Avar to treat all concerned in such risings as 
unauthorized combatants. Indeed this proposition Avas not 
seriously controverted. The objections raised were directed 
against any verbal recognition of it Avliich AA^ould seem tanta- 
mount to a surrender of high-souled patriots by their own 
government to the enemy’s executioners. 

§ 221 . 

We pass on to deal Avith the employment of 
Savage Tro ops. 

They may be embodied, drilled and disciplined, as soldiers 
in the regular armies of civilized powers, or they may be 
used as allies and auxiliaries, organized in their 

8avay:c troop.s. 

OAvn way and under the (X)mniand of their own 
chiefs. In tlie latter case the amount of: control Avhich can 
be exercised over them is very small; and it is mucli.to be 
wished that International LaAv could proliibit the acceptance 
of assistance from such uusatisfactoiy allies. But nothing 
of the kind has been done. Civilized states receive with- 
out scruple tlie aid of saAaige tribes in tlieir Avarfare Avith bar- 
barous or semi-l>arbaroiis foes. In their Ton([uin expedition 
of 1883-1884 tlie French emploj^ed “Yellow Flags” against 
the hostile “Black Flags.” In the numerous “little wars” 
carried on by the British in Africa the proceedings of “ friend- 
1 British State Papers, Miscellaneous^ No. 1 (^1875)^ p. 263. 
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lies form an almost invariable incident of every struggle, 
and the United {States are glad to accept the services of 
Indians who will tight against their brothers in tlie fierce 
warfare of the Western j)lains. Even when both the prin- 
cipal belligerents are civilized, they have sometimes made 
use of barbarian auxiliaries in their struggles. Throughout 
the last century the English and French habitually emj_)loyed 
Red Indian Tribes in their North American wars. Tlie Brit- 
ish let them loose against the revolted Colonists, and the 
Colonists did their best to turn them against Great Britain. 
The Russians sent Circassians into Hungary in 1848, and 
the Turks flooded Bulgaria with Baslii-Bazooks in the war 
of 1877. Each of these instances gave a greater shock to 
the civilized world tlian its predecessor; and we may per- 
haps venture to hope tliat the force of enlightened opinion 
will before long compel tlie leading members of the family 
of nations to refrain from putting savages or semi-savages 
into the field, unless their foes themselves are barbarians.^ 
For tlie disuse of savage allies in these latter cases we shall 
probably have to wait till the feeling of human brotherhood 
has grown much stronger than it is to-day. 

There can be no doubt about the h^gality of taking recruits 
from barbarous races and forming them into troops and regi- 
ments. J f t liey are placed un der mi 1 itary disci pi i m;, oiganized 
as part of the ajiii}' of a civilized state, and led }>>■ civilizes! 
officers, tliey may be used without the slightest violation of 
the laws of war. The United States have their red-skinned 
cavalry, the Fieiicli their Turco brigades, tlie Biitish tlieir 
Indian army. There is hardly a power possesstMl of a colonial 
emjiire, or ruling over martial races, whicli does not enrol 
native troops. International Law neitlior forbids their en- 
listment nor places limitations upKni their e?n]doynient. It 
would certainly be humane to reserve them for use against 
border tribes and in warfare with people of the same degree 
of civilization as themselves. But no such restraints at 
present exist, and Europe may yet have to pay the penalty 

^ In the South Afrioan war of 1890-1900, both sides abstained from using 
the various native tribes who were anxious to take part in tlie conhict. 
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for its retnissness by suffering the hbrrors of a struggle for 
the Empire of the East, in which Hillmen from the Hiinala- 
yas, Usbegs from Central Asia, and Arabs from Algeria work 
their will upon its brightest provinces and most defenceless 
populations. 

§ 222 . 

We must now consider the legality of 

Spies, 

They are defined in Article 19 of the Brussels Code as 
‘’Hhose who acting secretly or under false ])retences, collect 
or try to collect informal ion in districts ocou- 
})ied by the enem}^ with tlie intention of com- 
municating it to the o|>posing forcic.’’ Ajticle 22 declares 
that soldiers who have })enetrated wilin' n tlie enemy’s lines 
without concealing or disguising tlieir military charac^ter 
are not to be considered as s])ies, neither are ^‘military men 
(and also non-military persons carrying out their mission 
openly) cliarged with, the ti'ansmission of desj)alcljes either 
to their own army or to that of the eiieniy.” It also ex- 
cludes individuals sent in balloons to carry despatches or 
perform other services. Article 20 lays down that a spy, 
if taken in the act, sliall be tried and treated according to 
the laws in force in the army wliicli ca})lrii(vs him,” and 
Article 21 adds that the treatment of a })risoiier of war is to 
be accorded to the s[)y who, after carrying out liis mission, 
and rejoining the army to whidi lie belongs, is subsequently 
captured by tlie enemy. These rules eml-jodj" tlie best and 
most humane modern practice, and indeed go somewhat 
beyond it in insisting upon a trial of the captuiod S[)y, who is 
often shot or hanged on the spot with scant ceremony. They 
further mark the definite alxindoninent of the strange theory 
adopted by the Germans during the siege of Baris in 1870- 
1871, that t hose wdio reconnoitred fi om lialloons were guilty of 
espionage and therefore liable to the penalty of death. 
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Tbe law on the stibjeofc of spies is clear and undisputed. 
They may be iised, but they take their lives in their hands 
wheh thi&y venture upon their secret missions. Here we 
ini^ht l^ave the subject, were it not that certain statements 
found in the works of many text- writers cannot be allowed 
to pass without challenge. Their authors seem to imagine 
that to bo a spy is necessarily dishonorable. They, there-- 
fore, assert that a sovereign has no right to require or even 
to ask for sucli a service from his subjects, though he may 
accept it if voluntarily offered; and some of them douBt 
wliether he is Jiot tainted with dishonor if he holds out in* 
duceraents and rewards in order to encourage people to obtain 
for him secret information.^ These statements show great 
confusion of thought and judgment. Some spies are double 
traitors who sell their own side to tl\c enemy for money, 
and then in turn sell tlie eneni}^ by giving him false intel- 
ligence.^ Til ey are among the vilest of mankind; and only 
slightly below them in villainy come tliose who keep their 
disgraceful bargain, and are content to be guilty of treach- 
ery without the addition of fraud. Hut there are others 
who risk their lives in order to obtain by secret means 
information of the greatest value to their own side; and 
the}^ are jierfectly honorable as well as courageous men. 
What moial obliquity can there be in penetrating within the 
enemy’s lines disguised as a pedler, and furtively sketching 
his batteries? Military men know well enough that there 
are spies and spies; and when they stop to tliink they soon 
perceive that some kinds of s]>y-service deserve to be re- 
garded as highly meritorious. This point is brought out in 
a significant passage in Napier’s Peninsula War/^ The 
author, in describing how admirably Wellington was served 
in the mattei* of information, says; “He had a number of 
spies among the Spaniards who were living within the 
French lines; a British officer in disguise constantly visited 

1 e.g. Vattel, Droit des Oens, Liv. III., § 170 ; Halleck, International Late, 
Ch. XVm., §§ 26, 28. » Vol. IV., Bfc XIV., pp. 220-221. 
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the French armies in the field; a Spanish state-counsellor 
living at the headquarters of the first corps gave intelli- 
gence from that side, and a guitar-player of celebrity, named 
Fuentes, repeatedly making his way to Madrid brought back 
advice from thence. . . . With the exception of the state 
spy at Victor’s headquarters, Avho being a double traitor was 
infamous, all the persons thus employed were very merito- 
rious. Tlie greater number, and the cleverest also, were 
Spanish , . . who, disdaining rewards and disregarding 
danger, acted from a pure spirit of patriotism, and are to 
be lauded alike for their boldness, their talent and their 
virtue.” Considerations such as these should serve to miti- 
gate the harsh judgments sometimes pronounced on spies 
as a class, as if they were all alike. It is impossible to 
arrive at any reasoned conclusions unless we distinguish, as 
Napier does, between those who cany devotion and patriot- 
ism to the point of risking their lives in cold blood and 
without any of the excitement of combat, in order to obtain 
within the enemy’s lines information of the utmost impor- 
tance to their country’s cause, and those who betray tlie 
secrets of their own side for the sake of a reward from its 
foes. The first are heroes, the second are tiaiitors ; and it is 
the lieiglit of iiijustiee to visit both with the same condem- 
nation. Military reasons demand that the right to execute 
spies, if caught, should exist; but unless considerations of 
safety imperatively demand the infliction of the last penalty, 
a general should commute it into imprisonment. It should, 
however, be clearly recognized that in many cases the exe- 
cution, though necessary for the safety of those Avho inflict 
it and the success of their cause, involves no more stigma 
than a fatal wound upon the battle-field. Both Captain 
Hale and Major Andr^, for instance, were rightly executed 
as spies but, as their part in the deeds for which they 
suffered had nothing dishonorable in it, they were not dis- 
honored by their death. 


i Halleck, International Law (Baker's ed.), II., 32-34, and notes. 
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§ 223, 

Hitherto we have dealt with agents employed in land war- 
fare. It is now time to turn to nautical affairs and consider 
the case of 

Privateers. 

They may be defined as vessels owned and manned by private 
persons, but empowered by a commission from the state, 
called a Letter of Marque, to carry on hostili- 
ties at sea. The law declared the commission 
to be revocable for bad conduct on the part of the privateer ; 
and other means, such as the lodgment of security and lia- 
bility to search by public vessels of the country whose flag 
she carried, were taken to secure that she did not violate the 
laws of war. But in spite of all precautions, privateers 
were always a most unsatisfactory force. When it was fii'st 
held about the beginning of the fifteenth century that some 
authorization from a belligerent was necessary before a pri- 
vate vessel could perform hostile acts, such autliorizations 
were given to all who applied for them. Thus neutrals as 
well as subjects of the belligerents acquired a right to cniiso 
against commerce ; and, as privateers were allowed to keep 
for themselves all or nearly all the proceeds of the prizes 
they took, piivateering became a lucrative trade for tlie law- 
less and adventurous spirits who abounded among sea-faring 
populations. The scandal grew so great as modern trade 
developed, that in the eighteenth century" most of the states 
of Europe passed laws for the punishment of any of their 
subjects who took Letters of Marque authorizing depreda- 
tions upon the commerce of any power with which tliey were 
at peace. In the United States similar provisions Avere 
placed upon the Statute Book by Congress in 1797 and 181B. 
These legislative acts have become general, and they have 
practically pxit a stop to privateering by neutral subjects. 
There have been only two instances in modern times of the 
offer by a belligerent to accept the assistance of neutral 
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privateers, and they are both connected with the American 
continent. The first took place in 1845, when MexiGo, at 
the beginning of her war with the United States, proclaimed 
her willingness to give Letters of Marque to all who applied 
for them, and the second in 1861, when the Government of 
the Confederac}^ made a similar offer at the commencement 
of the Civil War in the American Union. But in neither 
case did a neutral subject seek the proffered authorization,^ 
though it appears from a despatch of Mr. Buchanan, dated 
June 13, 1847, that he was then under the impression that 
Spaniards had accepted Mexican commissions, for he de- 
clares that such persons will be treated as pirates according 
to the provisions of the treaty of 1795 between the United 
States and Spain. 

Laws and treaties such as those referred to above have put 
a stop to privateering of the most indefensible kind. There 
remains, however, the use as commerce destroyers of private 
vesvsels belonging to belligerent subjects and fitted out by them 
for purposes of private gain. During the latter half of the 
eighteenth century some attemjits were made to get rid of 
this form of privateering along with the other. With regard 
to the advisability of its abolition, opinion was divided both 
in the Old World and in the New. Franklin succeeded in 
embodying in the treaty of 1785 between the United States 
and Prussia an article by which the contracting powers agreed 
not to make use of privateers of any kind if they should be 
at war with each other. ^ But Jefferson held that they 
were a cheap and effective weapon of offence, and went 
so far as to say in a letter to Monroe of Jan. 1, 1815, 
‘‘Let nothing be spared to encourage them.” His views 
prevailed; and it has been as much the settled policy of the 
United States to object to the abolition of privateering as to 

1 Dana, Note 173 to his edition of Wheaton’s International Law. 

2 Wharton, International Law of Che United States.^ § 385 ; Treaties of the 

United States, p, 1010. " 

• Treaties of the United States^ p. 906. 
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forward tho exemption of private property from maritime 
capture* The latter would necessarily carry with it the 
former, but the former is possible without the latter. The 
object of American policy has been to secure tliat the two 
changes shall come together, if they conic at all.^ In 
Europe, on the other hand, opinion steadily moved in the 
direction of disapproval of privateers, and a strong feeling 
grew up in favor of putting an end to them without waiting 
for further ameliorations of the law of capture at sea. They 
were freely used in the great struggle between England and 
Revolutionary and Imperialist France; but lioth Nelson and 
Codrington condemned them, and the latter did not hesi- 
tate to charge the privateem of both sides with letting* each 
other alone and hoisting whatever colors were necessary to 
effect the capture of any merchantmen that came in their 
way. He declared that their proceedings were “nothing 
short of piracy.”^ The sjiirit that animated these words 
became general, and at the eorumencement of tlie (^hdmean 
War in 1854 England and France notified their determina- 
tion to rely ujion public armed ships alone, and not to issue 
I^etters of Mar(|ue to jirivate individuals. 44iey were in- 
duced to take this course partly by considerations of human- 
ity and a desire to save neutral commerce as far as possible 
from the injuries inflicted on it by belligerents, and partly 
from fear lest Russia sliould be able to obtain the services 
of a strong fleet of American privateers.'^ During the war 
both sides refrained from authorizing private vessels to ci*uise 
against commerce, and at its close the abolition of Ihavateer- 
ing was* decreed by the first article of the Declaration of 
Paris. We have already seen how the Government of the 
United States strove to couple with this act tlie further 
reform of exempting private property from belligerent seiz- 

^ Wharton, International Laio of the United States^ § 385. 

® Napier, Peninmla UVrr, Vol. IV., Appendix, p. 497. 

« Twiss, Belligerent Bight on the High Seas since the Declaration of Paris, 

pp. 10-12. 
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lire unless it were contraband of war.^ Its efforts were 
unsuccessful, and its assent was withheld from the Declara- 
tion; but it used no privateers in its fierce struggle with 
the seceding South, and none have been sent forth to prey 
on sea-borne trade in any of the wars which have taken place 
between civilized nations since 1856, It can hardly be 
doubted that no more will be heard of them in future wars. 
Enlightened opinion condemns them, and the interests of 
commerce are opposed to their continued existence. The 
powers which have declined to sign the Declaration of Paris 
may possibly have escaped the technical obligation to refrain 
from using them; but they are not likely to run counter to 
the general sense of the civilized world, and bring down 
upon themselves as belligejoiits tlie ill-will of all neutral 
powers who possess a maritime trade. And even if they 
were willing to take the risk, the cost of an effective cruiser 
is now so enormous that few private individuals would be 
able to meet it with all the additional risks of capture and 
loss as well. 


§ 224. 


Our last heading in connection with the agents of war- 
fare is 


A Volunteer Navy, 


This is a new product of creative ingenuity, and it can best 
be explained by a brief account of the circumstances which 
first brought it before the world with a claim 
A Volunteer Tsiav} , regarded as a naval force of undoubted 

legality. lu July, 1870, at the beginning of the great war 
between France and Germany, Prussia endeavored to make 
up for the weakness of its state navy, by utilizing its mer- 
chant ships for warlike purposes under special conditions. 
The patriotism of seamen and ship owners was appealed to, 
and they were invited to place themselves and their vessels 

1 See § 116. 
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at the service of the Fatherland. The Volunteer Navy thus 
formed was to carry the German flag, and was to be under 
naval command and naval discipline. The oflicers were to 
leceive commissions from the state for the period of the 
war, and the crews were in like manner to be temporarily 
enx'olled in the government service. The owners were to 
receive a certain sura as hire and to be comx)ensated if the 
vessels were destroyed while under the control of the naval 
authorities. If prizes were taken, tlie sailors who took part 
in the capture were to be rewarded by money ]>ayments.^ 
These offers and appeals do not seem to have been very 
eiithusiastically received by the seamen and traders of 
Germany, for througlioiit the war no ship of the proposed 
Volunteer Navy ever put to sea. But outside tlie Father- 
land the plan attracted a good deal of attention. The Fi ench 
Government denounced it as a disguised form of privateer- 
ing and a gross violation of the Declaration of Paris, The 
British Ministry, wlien called upon to say liow they would 
regard it, published an o|)inion of the Law Oflicers of the 
Crown, who liad come to the cautious conclusion tliat tliere was 
‘‘a substantial difference ” betAveen it and tlie system against 
which the first article of the Declaratiou of 185G was directed, 
and declared that tliey could not object to the Ibussian 
Decree. 2 Many publicists of repute have discussed the 
matter, but no general agreement lias been reached. Calvo 
and Hall condemn the proposal,^ but Bluntsclili, Twiss, 
and Geffckeu see no serious objection to it on the score 
of legality.^ 

It is impossible to suppose that the question raised in 
1870 was settled by the collapse of the Prussian project. 
Maritime states will seek some unobjectionable w^y of util- 

^ Wharton, International Law of the United States, § 385. 

^British Stato l^apcrs, Franco-German Wai\ No. 1 {7877)^ p. 22. 

* Calvo, Droit hiternational, § 2086; iJall, Inter HaUonal Law, § 181. 

^ Bluntsclili, article in Itevue de Droit Inter national., Voi. IX\, p. 552 ; 
Twiss, Belli(jererU Might on the High Seas since the Declaration of rarls., 
pp. 12-14 ; Geffckeu, Note to Hoffter, Droit Internatiomd de VEnrope., p. 279. 
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izing in war the services of their mercantile marine* A 
movement will be carried on in naval affairs similar to that 
whereby militia and volunteer corps have gradually won 
recognition in land warfare. In the winter of 1877-1878, 
when there was imminent danger of hostilities between 
England and Russia, the latter power accepted the offer of 
a patriotic association to create a Volunteer Fleet, the ves- 
sels of which were to be purchased by private subscription, 
but made over to state control during the contemplated war, 
and commanded by officers of tlie Impei’ial Navy. Fortu- 
nately, the qaestioiis at issue were settled without further 
fighting by the Treaty of Berlin; but the Russian Volun- 
teer h'leet survived tlie circumstances which gave it birth, 
and exists at the present time. It receives an annual sub- 
sidy from the governiiKUit on certaiu conditions as to the 
number and efficiency of tlie cruisers, and some of its ships 
are regularly empl<>yed in carrying convicts and soldiers from 
the Black Sea ports to Siberia.^ The Sultan has been con- 
strained by diplomatic pressure to regard them as merchant 
vessels, in order that they may freiil}^ pass the Dardanelles 
and the Bosphorus, which are closed in time of peace to the 
men-of-war of foreign states and this circumstance will 
probably prove embarrassing should Russia wish to claim 
for them the position of lawful combatants in some future 
struggle. Great Britain and America have adopted a some- 
wdiat different S 3 "stein, The former led the way in 1887 b}’ 
entering into agreoments with the Cunard I./irie, the White 
Star Line, and other great steamship companies, whereby, 
on consideration of an annual subsidj^, the}^ agreed to sell 
or let certain swift vessels to the government at a fixed price 
and on short notice, and to build new ships according to 
plans to be approved by the Admiralty, who were to be at 
liberty to acquire them on terms similar to those accepted 
in the case of the existing fleet. Half the seamen on board 
the vessels subject to these agreements were to bo engaged 
1 Statesman's Year Book for 1894^ p, 891. * See § 109. 
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from the Royal Naval Reserve 5 and the Admiralty was to 
have the right of placing on board fittings and other arrange- 
ments which would facilitate the speedy equipment of the 
vessels as cruisers in the event of war.^ In 1892 the Gov- 
ernment of the United States acquired powers of a like kind 
over the vessels of the American Line.^ There is nothing in 
these agreements to which the most scrupulous legalist can 
object. Should the vessels subject to them be used in war, 
they will be added to the national ]iavy by hire or purchase, 
and will be manned by officers and men belonging to the 
public forces. The practical working of the Russian plan 
is not so clear; but if it means nothing more than the pay- 
ment for armed and duly commissioned cruisers by voluntiiry 
subscriptions instead of taxes, no publicists will venture to 
denounce it as a violation of the Declaration of Paris. The 
legality of a Volunteer Navy must depend, like the legality 
of a Volunteer Army, upon the closeness of its connection 
with the state, and tlie securities it affords for a due observ- 
ance of the laws of war. 


§ 

In early ages and among barl)arous peoples all metliods of 
destruction appear to have been used indifferently against 
an enemy, and any I'estraiiits that were prac- ivohibition 

‘ . 1 , NOHici iMstruiMonLs 

tised seem to have arisen troin the idea that a of warfaround 

, T *111 .1 ooitditloiial k'^^alUy 

brave and generous warrior should not avail of others, 
liimself of new and unusual weapons or tactics, ff'hus the 
Zulus, after the battle of Ulundi in 1878, expressed their 
surprise that such courageous and honorable foemeri as tlie 
Britisli should liave condescended to use breeeliloading 
rifles, which tired six times while they were firing once with 
their muzzle-loaders, and the Arab prisoners taken at El Teb 
in 1884 characterized as an unworthy trick the roar attack 
by which they had been defeated. Civilized belligerents, 


^ Britmh State Papers, Subvention of Merchant Steamers for State Pur- 
poses, 1887. 

* la 18U8, during the war between tlie United States and Spain, the swift- 
est ot these liners were taken over by the American government and did good 
service as scouts and transports. 
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however, have not been swayed by similar feelings. Men 
of science rival one another in the invention of new and 
more potent instruments of destruction, and states compete 
for exclusive rights in them. The government that deems 
it possesses machinery for taking life more efficacious than 
anything to be found in the arsenals of its neighbors keeps 
secret the processes of manufacture, and guards with the 
most zealous care the knowledge which it fondly believes 
will one day be transmuted into power. Restrictions upon 
the use of irieaus of slaughter have indeed been introduced 
into the laws of warfare ; but they are based on the idea of 
humanity, not on that of fairness. It is now an accepted 
principle that one side may i)ut only so much stress upon 
the other as is sufficient to destroy its ])0\ver of resistance. 
This, when ajjplied to instruments and methods of destruc- 
tion, forbids those which inflict more suffeiiiig than is nec- 
essary in order to kill or disable an enemy. It also limits 
ami conditions the em])loyment of means which are not alto- 
gether prohibited. Side by side with it tliere is a strong 
and healthy feeling against treachery, and the two together 
are responsible for several practical Titles whicli will be dis- 
cussed in tlie following sections. It will obviously be im 
possible to go throng'll all the means and instruments ol 
warfare, nor is it necessary to do so. The ])rohibitions are 
coin[)arativel3^ few, and what is not forbidden is allowed. 
All that it will be needful to do is to take the chief restric- 
tions and deal with them one by one. 


§ 226 . 

We must first note that 

Assassination is forbidden. 

The life of some one |)erson is often of the last importance 
to a cause, and when that is the case its enemies are under 
tcniptations to get rid of its champion by 
prohibiuid. murder, if all other means fail. Such assassi- 

nations seem to have been sometimes regarded with approval 
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by tbe leading nations of the ancient world; witness the 
praise bestowed by Roman writers upon the legendary deed 
of Mutius Sceevola. Grotius draws an elaborate distinction 
between ‘‘assassins who violate express or tacit faith ’’ and 
“those who are not bound by any such tie of good faith 
and complicates his reasoning by refinements based on his 
theory of a Law of Nature and its relation to the Law of 
Nations, and his division of wars into those which are regu- 
lar and formal and those which are irregular and inforinah 
As he clearly sees, the presence or absence of treachery is 
the all-important matter; but it is in the attendant circum- 
stances of the deed rather than in the persons of those who 
do it thatw^e must seek for its justification or condemnation. 
Modern International Law distinguishes between dashes 
made at a ruler or commander by an individual or a little 
band of individuals who come as open enemies, and similar 
attempts made by those who disguise their enemy cliaracter. 
A man who steals secretly into the opposing camp in the 
dark, and makes alone, or with others, a sudden attack in 
uniform upon the tent of king or general, is a bravo and 
devoted soldier. A man who obtains admission to the same 
tent disguised as a pedler, and stabs its occupant when lured 
into a false security, is a vile assassin. Tlie attempt to pro- 
cure such a murder is as criminal as the murder itself. 
Article 148 of the Instructions issued in 1803 to the armies 
of the United States declares witli perfect justice tliat “ Civi- 
lized nations look with horror upon offers of rewards for the 
assassination of enemies, as relapses into barbarism.” The 
Brussels Conference of 1874 numbered “ murder by treachery 
of individuals belonging to the hostile nation or army” 
among the means of injuring the enemy that were forbidden 
by Article 13 of its projected Code; and Article 8 of the 
Manual of the Institute of International Law forbids “treach' 
erous attempts upon the life of an enemy.” 

* J)t Jure Belli ac Facis, III., IV., XVIII. 
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Poison condom nod. 


§ 227 . 

Another important restraint is indicated by the words 

The use of poison is condemned. 

This was one of the earliest prohibitions. Savages use 
poisoned weapons; but civilized mankind lias expelled them 
from its warfare, and recoils with horror from 
the poisoning of food or water, or the wilful 
contamination of the enemy with disease. The secrecy and 
cruelty associated with death by poison, and the danger that 
innocent people may be made to suffer along with or instead 
of foes, will serve to account for the deep-seated abhorrence 
of such a method of destrmition. Grotins condemns it as 
contrary to tlie sentiment of the btjst and most advanced 
nations,^and the other text- writers agree with liim. Modern 
Military Codes mention it only to exclude it from the permis- 
sible means of injuring an enemy. ^ 


§ 228. 

We may add to the statements already made the proposi 
tion that 

Projectiles which inflict useless svflerinff are prohibited. 


This rule springs directly from the principle tliat a belliger- 
ent may not inflict more pain and injury tlian is necessary 

Tvoiectiies which dcstroy the adversary's power of resistance. 

One of its applications is settled by express 
agreement. In 1868 all the powers of Europe, 
with the exception of Spain, sent delegates to a Military 
Commission at St, Petersburg, the result of which was the 
signature of a Declaration prohibiting the use of explosive pi*o- 


intliet useless 
fiuffering- forbid 
den. 


1 Be Jure Belli ar Pads, III., IV., XV.-^XVII, 
e^g. Manual of the Institute of International Law^ see Tableau GitUral 
de L'lmtitut de Droit Internationale, p. 174, 
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jectiles weighing less than fourteen ounces (400 grammes).^ 
The signatory powei-s are bound by this instrument in wars 
among themselves, and it is hardly conceivable that a civi- 
lized country like the United States of America will wish 
to avail itself of its position outside the agreement to use 
in any future struggle rifle bullets which inflict incurable 
wounds and shatter limbs as well as disable thera.^ Other 
prohibitions of a similar kind rest on general custom. For 
instance the use of what is technically called “Ian gridge ” 
has been condemned for more than a century. The term 
includes nails, brass buttons, bits of glass, knife-blades, 
and any kind of rubbish that can be fired out of a gun. The 
objection to such projectiles flows from the fact that they 
inflict jagged wounds, and cause more suffering tlian bullets, 
without being one whit more effective in preventing com- 
batants from continuing the flght. Chain shot ajid split 
balls have been regarded as unlawful, and there has been 
a long and sometimes amusing controversy about red-hot 
shot. Military casuists have been found to maintain that it 
is lawful ill defence and unlawful in aggression, lawful for 
forts and unlawful for ships. But these nice (questions of 
telligerent etliics liave been relegated to the sphere of purely 
intellectual exercise by the invention of rifled (tan non. The 
shot furnace is no longer a part of the ordinary equipment 
of forts and liiie-of-battle sliips, and red-hot shot is almost 
as completely a thing of the past as the cross-liow which was 
once anathematized by a Council of the Church, and the 
arquebus which the Chevalier Bayard so unsparingly con- 
demned.^ Many of these polemics were due to a confusion 
of ideits. Men could not make up their minds wliether 
means of destruction were to be diiemed unlawful because of 
their newness, or their unfairness, or their secrecy, or their 
cruelty, and they generally solved the difficulty by object- 
ing to what they disliked, and regarding as unobjectionable 

' Hertslet, Treaties, Xtll., 70-80. 

* For the action of the Hague Conference in this matter see Appendix, § V. 

• Maine, International Law^ Lect. VIL 
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what suited their tastes or worked to their adyantage. 
Now, however, the old difficulties have vanished, on account 
of the acceptance by all civilized nations of the principle 
tliat the only legitimate object of warfare is to weaken the 
forces of the enemy and induce him to sue for terms, by de- 
priving him of the men and means for carrying on the con- 
flict. The legality of weapons is measured, not by their 
destructiveness, but by the amount of pain they inflict com- 
pared with the amount of disablement they cause. Men 
may be wounded or slain wholesale, but they may not be 
tortui'ed. The use of torpedoes, for example, is perfectly 
lawful, though they may hurl a whole ship’s crew into eter- 
nity without a moment’s warning, but the deliberate inser- 
tion of a drop of sulphuric acid into the head of a bullet, 
from which it would exude on contact Avitli human flesh, 
would be execrated as a gross violation of the laws of civi- 
lized warfare. The Brussels Conference did but voice the 
general sentiment of the leading nations of the world, when 
it prohibited in Article 13 of its Military Code “the use of 
arms, jxrojectiles or substances which may cause unneces- 
sary suflPering,” 

§ 229. 

The next statement to be made and discussed is that 

Devastation is generally unlawful^ hut may be j^istified under 
special circumstances. 

The savage customs of ancient warfare allowed unlimited 
destruction in an enemy’s territory. We have already seen 
DevastAtion fftmor- how in comparatively recent times better prac- 

unkwliil, butjSa- tices were gradually introduced,^ till now an 
tlfled In . T A t ' £ 4. 1 ^ 

invader, instead oi being free to destroy a coun- 
try, finds himself charged with the duty of protecting prop- 
erty and industry within it. Grotius endeavored to restrict 
the old right of unlimited destruction by laying down that 
» See §§ 186, 191, 202. 
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orily^^sTicli ravage is tolerable as in a short time rexiuces the 
enemy to seek peace/’ and it is evident that in his opinion 
the better coulee would be to abstain from it altogether.! 
The publicists of the last century endeavored to introduce 
further restrictions. Vattel, for instance, says that the 
utter destruction of a hostile territory is authorized and 
excused in two cases only. The first is when there exists 
a/‘ necessity for chastising an unjust and barbarous nation, 
for checking its brutality and preserving ourselves from its 
depredations, ”,iand the second exists when there is evident 
neecJt/for making a barrier, for covering a frontier against 
an enemy who cannot be stopped in any other way.V-'-^ ( In 
discussing this he practically adds as a third case the de- 
struction that may be required in order to carry on field 
operations or the works of a sie^e. Tliere can be no doubt 
about this last instance. The laws of war allow the suburbs 
{)f a town to lie destroyed in order to keep the liesiegers from 
effecting a lodgment in them, or afford free scope to the 
action of artillery. Buildings maj^ be demolished and trees 
cut down to strengthen a position, and even villages burnt 
to cover a retreat. But such devastation must be absolutely 
necessary for the attainment of some direct and immediate 
military end. It is not. enough that there should be merely 
a vague expectation of possible advantage to accrue from 
the act- 

Vln warfare with barbarous or semi-ba] liarous races the first 
exception allowed by Vattel is often acted upon. It is com- 
monly supposed that a vast impression is made u]>on the 
minds of savages by driving off their cattle, destroying their 
crops, and setting fire to the thatch of their mud huts. And 
if the latter operation is performed by shells, and as an in- 
cidental consequence a good many of the inhabitants are 
slain, the impression created is held to be so deep and last- 
ing that an abiding sense of the justice and power of the 

1 De Jure Belli ac Pads, III., XII. 

a DroU des Gem, HI., §§ 107-108. 
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white man can be confidently expected to grow up in the 
bosoms of all the survivors.^ It may be so. The surprises 
of anthropology are many; and it is possible that a mass of 
evidence will be accumulated to show that conduct which 
would rouse in civilized mankind the passions of savages 
tends to create in the savage an enlightened sense of the 
beauties of civilization. Meanwhile we njay perhaps be 
permitted to doubt, and to express a hope that retaliatory 
expeditions against barbarous tribes could be a little less 
inflexible in their justice and a little more discriminate in 
their punishments. We cannot, however, say that dectmc'- 
tion and ravage are forbidden to them b}^ the law of nations 
Usage decides ; and usage is as we have described it. 

Valters second exception has no longer any force. A 
belligerent who devastated his enemy’s territory in ordei 
to make a barrier and cover his own frontier, would now be 
held up to the execration of the civilized world. The 
ravaging of the Palatinate in 1089 was justified by the 
French (Tovernmeiit on this ground; but, as Vattel himsell 
says with regard to it, “All Europe resounded with invec- 
tives and reproaches. ” We have advanced a long way in the 
direction of humanity towards foes simx^ that time, and what 
was denounced then would not be tolerated now. Excuses 
far better than the supposed necessity of making a barrier 
have not sufficed to save much less terrible 2 )roceedings fronn 
general reprobation. Tlie burning of tlie pul)lic buildings 
of Washington by the British forces in 1814 has not been 
justified by the plea of retaliation^ and few would care to rest 
the fame of Sherman and Sheridan upon their devastations 
in Georgia, South Carolina and the Shenandoah Valley, 
though it was alleged in their favor that they destroyed the 
storehouse and granary of the Confederacy. 

But if a population is willing to consign to destruction its 
own homes and possessions ^ rather than allow an enemy to 

1 See § 202. 

2 The threat of the Boers in 1900, that they would blow up the mines of 
Johannesburg rather than permit them to fall into the hands of the English 
hardly falls under this head, as the mines were the property of foreigners. 
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make use of them, International Law in no way forbids such 
a piece of heroic self-sacrifice. The action of the two hun- 
dred thousand inhabitants of Moscow who in 1812 quitted 
their city, and allowed it to be given to tlie flames in order 
that it might not afford safe winter quarters to the invading 
French, has always been regarded as a splendid exhibition 
of patriotism. Even utter destruction of lai'ge tracts of 
fertile country has been applauded, when it was the only 
way to stop the advance of a relentless enem 3 ^ Thus when 
the Dutch in the crisis of their war of independence cut on 
several occasions the d 3 ^kes that kept out the sea, and re- 
stored whole districts to the waves rather than allow the 
Spaniards to subdue them, they" were not deemed to have 
violated the laws of war, but, on the contraiy, were praised 
for their dctei'inination and devotion. A broad distinction 
must be drawn between devastation by an enemy and 
devastation by a -population to repel an cnemy^ A high- 
spirited nation may j)refer material ruin to i)(;)litical degrada- 
tion. Its noble resolution will evoke universal admiration 
and respect. But veiy different feelings await the invader 
who sti’ives to advance his cause by turning a smiling coun- 
try into a barren wildeiiiess. Such warfare is unwoidhy of 
civilized beings and calls for the sternest re[)robation. The 
only destruction permissible i>s that which is ‘‘imperatively 
required by^ tlie necessity^ of war.”^ Even in bombardments 
it is now deeined necessary to spare as far as possi}>le 
churches, museums and hospitals, and not to direct the 
artillery upon the quarters inhabited by civilians, unless it 
is impossible to avoid tliem in firing at the fortifications and 
military buildings.^ Open and undefended places should 
not be bombarded at all ; and recent proposals to extort large 
sums from rich and defenceless coast towns, by tlie agency 
of a squadron whose guns should lay them in ruius In case 

^ Brussels Code^ Art. 13. 

2 Brussels Code^ Arts, 15-17 j Manual of the Institute of International 
Law^ Arts, 31-34. 
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of refusal, are retrogade and barbarous.^ The power which 
acted ni)on them would expose itself to severe reprisals, 
incur the enmity of neutmls, whose property would assuredly 
be damaged in the general destruction, and in all probability 
render the vessels entrusted with the task an easy prey to a 
defending fleet when their ammunition was exhausted by 
their abominable work. There is little real danger of a 
return to the cruel and predatory coast warfare of the Middle 
Ages. 

§ 230 . 

The last rule we have to lay down with regard to the 
methods adopted in warfare is that 

Stratagems are allowable unless they violate good faith. 

Tricks and deceits are strictl}^ forbidden iu the mutual inter- 
course of peaceful life, but in War they are permitted, and 
stratft^rt>ln8 cvciy belligerent must be on his guard against 
tliem. Theii* lawfulness depends upon the 
gooiifttith. answer to the question whether tlxcy are viola- 

tions of express or tacit understandings. In peace we ex- 
pect our fellows to treat us in an open and considerate man- 
ner. In war expect advantage to bo taken of our defects 
and misfortunes. But even in the midst of hostilities there 
is a general understanding that belligerents shall refrain 
from atteni])ts to hoodwink one another with regard to cer- 
tain matters, and it is as immoral to violate tl»ese conven- 
tions as it would be to lie and cheat in ordinaiy society, A 
national or regimental flag, for instance, means tliat those 
who use it are members of the forces of the state to which it 
belongs, and any attempt on the part of foes to lioist it in 
battle for the purpose of luring troops to their destruction 
is justly cYiaracterized by the American Instructions as ‘‘an 
act of perfidy by wdiieli they lose all claim to the protection 

* Hall, International Law, §§ 140,* 186. 



akd methods of wabfabb. 


446 


of the laws of war*”^ Similarly it is a breach of a univer- 
sally accepted undei^standing, and therefore infamous, to use 
the Geneva Cross as a protection for magazines, to attract 
an advemaiy by signals of distress and then attack liim, or 
to withdraw an army under cover of negotiations for its 
surrender. But other stratagems, such as leading the enemy 
into an ambush, deceiving him by false intelligence, or mak- 
ing feints in order to withdraw his attention from the real 
point of attack, are perfectly innocent, because they are no 
violations of the tacit agreement which underlies civilized 
warfare, and every general knows that he must guard 
against them by his own vigilance. The unclerstanding 
to which we refer includes two somewliat arbitrary rules, 
which are nevertlieless generally received and must there- 
fore be acted ii])on by lionorable belligerents. A ship of 
war may a[)proach anotlicr vessel under false colors, but it 
must run up its true dag before it fires the first sliot; and 
troops may be clothed in the uniform of the enemy in order 
to creep unrecognized or unmolested into Iris position, but 
during the actual conflict they must wear some distinctive 
badge to mark them off from tlie soldiers they assail. 

^ Instructions for the Gonernnient of Armies of the United States in the 
Fields Art, 06. 



CHAPTER VII. 

THE NON-HOSTILE INTERCOUKSB OF BELLIGERENTS. 

§ 231 . 

During war a certain amount of more or less amicable 
intercourse takes place between the belligerents. We can- 

Non-hositile inter- preSUppOSCS tllC 

?iodTn cxisteuce of hostilities. On the other hand, 

it certainly is not warlike, for it involves at 
least the teinjiorary cessation of active operations on the 
part of the combatants, or some of them. We are therefore 
obliged to characterize it as non-liostile, an epithet which 
has the merit of expressing exactly what we mean, though 
it is by no means smooth and eu|)lionious. The amount of 
sucli intercourse which takes place depends upon the wishes 
of tlic belligerents, and therefore varies not only from war 
to war, but also in different periods of the same war and in 
diffment parts of the same theatre of hostilities. It is 
divided into several kinds, the chief of which we will con- 
sider in due order. It is impossible to give all because they 
are so numerous and so frequently modified by the incessant 
changCvS of warfare. Such words and phiases as ‘‘safe- 
guards/’ “licenses to reside,” “grants of asylum,” and 
others of a like kind, carry with them their own exx)lana- 
tion. Moreover, the things they signify are hardly impor- 
tant enough to be placed in a class by themselves. 
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§ 232. 


The first of the commercia belli with which we have to do 
are 


Flags of Truce, 


These are white flags used by one side as a signal that it 
desires a parley with the other. Article 43 of the Brussels 
Code declares that ‘‘An individual authorized 
by one of the belligerents to confer with the 
other, on presenting himself with a white flag, accompanied 
by a trumpeter, bugler or drummer, or also by a flag-bearer, 
shall be recognized as the bearer of a flag of truce.” If nec- 
essary, an interpreter may be added. The party enjoys 
“the right of inviolability,” that is to say, its members may 
not be subjected to personal injury or detained as prisoners. 
But the obligation to refrain from molesting them is not 
absolute. A commander may give notice to his opponent 
that he will for a certain period decline to receive flags of 
truce, and if the enemy continues to send them in spite of 
this notilication, they may be fired upon. Their beai'ers may 
be blindfolded in cases where there is no question of exclud- 
ing them, and they are held bound in honor not to take ad- 
vantage of their position for the purpose of obtaining military 
information, whether or no physical means are used to hinder 
them. But if important movements are on foot, and it is 
im}K)ssible that they should have failed to acquire some 
knowledge of them by the evidence of their own senses, they 
may be kept in honorable detention for a little while, till 
the operations are over, or till it is no longer necessary to 
keep them secret, Anjdhing approaching to treacflicry on 
the part of the bearer of a flag of truce deprives him of per- 
sonal inviolability. If he purchases plans, or incites sol- 
diers to desertion, or attempts to sketch defences, he may be 
deprived of liberty, or, in extreme cases, executed as a spy. 
These rules apply mutatis mutandis to naval warfare. At 
sea flags of truce are sent in boats, and are met by boats fly- 
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ing a similar flag and conducted to the ship on which the 
officer in command is to be found, 

§ 233 . 

Another mode of intercourse between belligerents is by 

CarteU^ 

which are agreements entered upon during war, or in antici- 
pation of it, in order to regulate such intercourse as is to be 
allowed in the course of the struggle. They 
prescribe the formalities to be observed in the 
exchange of prisoners, the reception of flags of truce, and 
the interchange of postal or telegraphic communications. 
Whatever regulations are laid down in them should be ob- 
served in good faith, and without any attempt to wrest them 
from their humane purposes, and turn them into means of 
obtaining information or ga'^^hig military advantage. Car- 
tels for the exchang‘e of prisoners are incidents of all wars 
between civilized powers, and tlie arrangements connected 
therewith are made and supervised by officers called com- 
missaries, who are appointed by each belligerent, and allowed 
to reside in the country of the enemy. Cartel-ships are 
vessels em])loyed in the conveyance of prisoners to and from 
the place of exchange. They are free from hostile seizure 
on the conditions set foidh when we were considering the 
extent to which public vessels of the enemy are liable to 
capture.^ 

§ 234 . 

The next subject to be considered in connection with the 
relaxations of the strict rule of non-intercourse in warfare 
may be dealt with under the head of 

Passports and Safe- Conducts^ 

which can be described as permissions to travel given to 
subjects of the enemy. Passports are granted by a belliger" 

1 See § 205. 
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ent government, and are generally made to apply to all 
territory under its control. Safe-conducts are granted either 
by a belligerent government or by its naval and passiiort-s ami 
military officers. They apply to a particular 
place only, and any commander may grant them in the 
area under his control. Both passports and safe-conducts 
are revocable for good reason ; but if they are revoked the 
grantee should be allowed to withdraw in safety. A limit 
of time may be named in these instruments, and a special 
purpose may be mentioned as the only one for which the 
jiermission is given. Whatever conditions are imposed must 
be carefully comjdied with, and l)oth sides are lield to the 
strictest good faith. A safe-conduct maybe given in respect 
of goods only, in which case it is a permission to remove 
them without restriction as to the agent, but with an implied 
condition that he shall not be dangerous or otherwise obnox- 
ious to the grantor. It is always understood that neither 
passpoiCs nor safe-conducts are transferable. 

§ 235 . 

It often happens, especially in maritime hostilities, that 
a belligerent grants 

Licenses to trade^ 

which enable their holders to carry on a commerce forbidden 
by the ordinary laws of war or by the legislation of the 
grantor. Licenses are general when a state 

. . . n • 1 ' Licenses to tmle. 

gives permission to all its own subjects, or to 
all neutral or enemy subjects, to trade in particular articles 
or at particular places, special when permission is granted 
to particular individuals to trade in the manner descrilxid by 
the words of the documents they receive. Botli kinds re- 
move all disabilities imposed Ixicause of the war upon the 
tirade in respect of which they are given. The holders can 
sue and be sued in the courts of the grantor, and are allowed 
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to enter into contractual relations with his subjects to the 
pxtent necessary in onler to act on the terms of the license. 
General licenses can be granted only by the supreme power 
in the state. Special licenses generally emanate from the 
same source; but officers in chief authority on land or sea 
can issue permissions to trade in the district or with the 
force under their command. Such licenses, however, afford 
no protecition outside tlie limits of the grantor’s control. 
When the commander of an invading force issues a procla- 
mation to the people of the country requesting them to sell 
him supplies, he gives them an implied license to trade in 
his camp. 

During the war between* Great Britain and France at the 
end of the eighteenth and the beginning of the nineteenth 
century, a very large number of licenses were granted by 
both the belligerents. This was especiall}^ the case towards 
the end of the struggle, Napoleon’s attempt to ruin 

England by excluding her manufactured goods and colonial 
produce from the continent of Europe had brought about an 
enormous rise in the price of such commodities in all the 
countries controlled by him. In 1811 sugar was seven 
francs a pound in Paris, while in London it cost barely a 
tentli of that sum, and the price of coffee, I’aw cotton and 
indigo in the two places followed about the same proportion.^ 
As a natural consequence an enormous system of smuggling 
arose. Bourienne describes how, at Hamburg, brown sugar 
was first placed in gravel pits and then passed in caits 
through the city barriem covered with a thin layer of sand, 
and how, when tliis device was found out, hearses were filled 
with it, till the sudden and remarkable increase in the num* 
her of funerals aroused suspicion and led to discovery. We 
are not surprised, after this, to find the statement that 
‘‘ licenses were procured at a high price by whoever was ricli 
enough to pay for them,” or to learn that great and wide- 

^ Rose, article in Historical Heview for October, 1893, on Napoleon and 
English Commprcp. 
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spread discontent was caused by the prohibition of English 
goods* ^ If Napoleon had his Berlin and Milan Decrees*, 
Great Britain had her Orders in Council. She too sold or 
gave licenses in order to mitigate the rigor of her own pro- 
hibitions, while unfortunate neutrals, chief among whom 
was the United States, found their commerce restricted by 
both eidcvS. Under these circumstances Prize Courts were 
frequently employed in deciding upon questions of the 
construction of licenses, and the extent to which the permis- 
sions given in them reached. A whole syvstern of jurispru- 
dence grew up with reference to the subject, ])ut most of it 
is now obsolete. The vast strides made by connnercc since 
the beginning of the century have led to a corresponding 
increase of itwS influence on maritime law. The Declaration 
of Paris laid do^vn, in 1856, that enemy goods not contra- 
band of war might be freely carried on neutral ships; and it 
is quite certain that in future maritime struggles neutral 
powers will not again submit to such treatment as they re- 
ceived from France and England in the crisis of their great 
conflict for commercial supremacy. 

It folloWvS from what has just been sai<l tliat much of the 
received law of licenses has little more than an antiquarian 
interest. We will, therefore, pass over its details, and be 
content to give only tliose parts of it which may ])Ossibly be 
again enforced. Misrepresentation of facts is held to annul 
a license, and an individual who has received one by name 
cannot transfer it to others, though he may act through an 
agent. But if it is made negotiable by express words, it 
maybe transferred like any other instrument. Sliglit devia- 
tions from the quantity or quality of the goods specified will 
not forfeit the license, nor will a slight alteration in the 
character of the vessel; but the use of a ship of one national- 
ity when another was mentioned will cause forfeiture. De- 
viation from the specified course, or a delay in arrival 
beyond the specified time, may be excused when caused by 

1 Boarieune, Memoirs (Bentley’s ed.), II., XXXTIT., et $eq. 
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stress of weather or some other unavoidable calamity; but 
delay beyond the time fixed for the commencement of a voy- 
age will not be allowed. 

§ 236, 

No war of any magnitude is likely to continue long 
without being marked by one or more 

Capitulations^ 

which is the name given to agreements for the surrender 
upon conditions of a fortified place, or a military or naval 
force. The conditions are set forth in the 

Capituliitlona. , ^ ^ „ 

terms of the agreement, ami vary from a prom- 
ise to spare the lives of those who surrender to a grant of 
‘‘all the honors of war"’ to the vanquislied, a phrase which 
means that they are allowed to deprirt unmolested with colors 
displayed, drums beating and their arms in their hands. It 
is not often tliat sucli ample terms are obtained, nor, on the 
otlier hand, does a mere promise to spare life confer any 
benefit u}>oii the conquered beyond what is tlieirs already by 
the laws of modern warfare. Generally the conditions of 
capitulations range between the two extrem(‘s, being lenient 
or severe according to the nature and extent of tlie straits 
to which those who surrender have been reduced, and the 
degree of necessity the victors are under of ending their 
operations quickly. Sometimes, too, admiration for an 
heroic dehuice will cause more generous terms to be granted 
than the military situation wmuld enalfie the beaten side to 
exact. This w as tlie case at Appomattox, when the remnant 
of Lee’s army surrendered to the LTnion forces on April 9, 
1865, six days after the fall of Richmond and the destruction 
of the hopes of the Southern Confederacy in the great Ameri- 
can Civil War. Grant could certainly have enforced far 
harsher conditions than the dismissal to their own homes of 
the foes who, in his own words, “had fought so long and 
valiantly.” ^ 

1 U. S. Grant, Personal Memoirs^ II., 489. 
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Every officer in chief command of an army, fleet or forti* 
fled post, is competent to enter into a capitulation with 
regard to the forces or places under his control; but if he 
makes stipulations affecting other portions of the field of 
liostilities, they must be ratified by the commander-in-chief 
before they become valid. Moreover, the ratification of the 
supreme authorities in the state is required when a com- 
mander, supreme or subordinate, makes a capitulation at 
variance Avith the terms of his instructions, or includes 
political conditions among the articles he agrees to. Stipu- 
lations in excess of the powers of those who make tliem are 
called Spo7isions^ and are null and void unless the principals 
on each side accept them. In default of sucli accej>tance, an 
agreement of tlie kind we are considering lias no validity, 
and all acts done under it must he reversed as far as possi- 
ble. A good example of a Sponsion is to be found in the 
Capitulation entered into by General Sherman in April, 
1865, Avith General Johnston, the commander of the last 
Confederate army in the field east of the Mississippi. On 
condition that the Confederate soldiers sliould immediately 
disband and deposit their arms in the arsenals of their re- 
spective states, it provided that the state governments which 
submitted to the Federal authorities Averc to he retiognized, 
and tlie people of the Confederacy guarantecKl their political 
rights and franchises as citizens of the Union. These 
conditions Avent beyond tlie sphere of military action, and 
were clearly in advance of the general’s authority, thougli he 
had some reason to believe tliat they would prove acceptable.^ 
The government of Washington was, howcA^er, guilty of no 
act of bad faith Avheii it repudiated them. 

The much-discussed capitulation of El Arish is an in- 
stance of an agreement made by an officer contrary to his 
instructions, though, as it happened, in ignorance of their 
terms. The circumstances were most peculiar, and, since 
accusations of dishonomble behavior have been made on both 

1 W. T, Sherman, Memoirs, IL, Ch. XXIII. 
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sides, it is desirable to e:^ainine the case and show by a 
recapitulation of its extraordinary incidents that no breach 
of good faith took place. On January 24, 1800, the BritisI) 
Admiral, Sir vSidney Smith, signed an agreement with Gen- 
eral Kleber, the commander of the Frencli army in Egyj)t, 
whereby the forces of France were to evacuate the country 
and be transported to their own i)orts with arms, baggage 
and other property. But in the previous December orders 
had been sent to Lord Keith, the commander-in-chief in the 
Mediterranean and the superior officer of Sir Sidney Smith, 
instructing liirn not to consent to any terms which did not 
involve the surrender of the French troops as prisoners of 
war. The orders based on these instructions did not reach 
Sir Sidney Smith till February 22, 1800, a month after he 
had signed a capitulation with Kleber in contravention of 
them. lie immediately informed the French commander of 
the delicate situation in which he was placed, and stated his 
intention of endeavoring to induce the home government Ui 
ratify the capitulation. Kleber had already restored certain 
places to the Turks in accordance with its provisions, and 
when summoned to surrender by Lord Ivcuth, he broke off 
negotiations and considered the agreement at an end. Oit 
resuming hostilities he gained a great victory over the Turks 
at Heliopolis on March 20, 1800. Before the new'S of this 
altered condition of affairs reached England, the British 
Government had agreed to ratif}^ Sir Sidney Smith/s capitu- 
lation. But Menou, who succeeded to the command of the 
French after the assassination of Kleber in June, declined 
to accept it, and hostilities went on for more than a year 
longer, when they were terminated by the surrender of the 
remains of the French army on terms substantially the same 
as those agreed upon at El Arish. Thus through a strange 
combination of untoward circumstances first one side and 
then the other refused to be bound by an agreement which 
both had signed, and that without any just suspicion of bad 
faith attaching to either.^ 

i Fyffe, Modern Europe^ I.« 224-227 ; Dyer, Modern Europe^ IV., 368-854. 
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§ 237 . 

Lastly we must give a brief outline of the law of 
Truces and Armistices. 

They are temporary suspensions of hostilities over the whole 
or a portion of the held of warfai'C. There is some difference 
of opinion and usage as to the terms to be ap- TniQm&ndArm\»- 
plied to them. An agreement to cease from 
active operations within a limited area, for a short time, and 
with the object of carrying out a definite purpose such as the 
burial of the dead, is generally called a Suspenmori of Arms^ 
but it is also, and with equal propriety, termed an Armistice^ 
the latter being the English usage.^ A similar agreement, 
extending over a very long period and applying to tlie wliole 
field of warfare, goes invariably by the name of a Truce, 
It amounts in fact to a peace, exce]>t that no treaty is drawn 
up. Such lengthy cessations of hostilities are uji known in 
modern warfare, l)ut operations are often s us [)e ruled for a 
time in order that negotiations may take [)]ace between the 
belligerents, either for a definite peace oi- for llie surrender 
of some place or force, and these rifts in the clouds of war 
are called indifferently Truces or Armistices, I'hc chief, if 
not the only distinction between tluun, apipeaxs to be tliat 
the former is an older word than the latter, wliich has come 
into general use within the last hundred and fifty years. 
Every commander has power to conclude an armistice with 
respect to the forces and places under Ids immediate control, 
but a genei'al armistice covering the whole field of liostilities 
can be made only by the supreme power in the state. 

The agreement for an armistice should contain a clear 
announcement of the exact time when it begins and ends. 
As a rule the terms of these instruments are precise, but in 

^ Speeches of (Generals Voigts-Iihetz, do Sclionfeld and Horsford at the 
Brussels Conference of 1874; see British State Papers, Miscellaneous ^ No. 1 
{1875), p. 209. 
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default of definite stipulations on various points we may 
extract a certain amount of guidance from the general rules 
of International Law. They lay down that as soon as an 
armistice is concluded it should be notified to all concerned, 
and add that if no definite time has been fixed for the sus- 
pension of hostilities, they cease immediately after the noti- 
fication. If the duration of the armistice has not been agreed 
upon, eitlier belligerent may resume operations at any 
moment, provided that he gives clear and sufficient notice 
to his foe. Moreover, when one side violates the armistice, 
the other has the right of terminating it; but in such a case 
notice should be given to the offending party in order to 
afford him an opportunity for explanation and reparation. 
If, however, the breach of the conditions agreed upon is the 
act of unauthorized individuals, the side which suffers has 
no right to bring the arrangement to an end, bitt it may 
demand the punishment of the guilty parties and an indem- 
nity for any losses it has sustained.^ 

It is universally agreed that during an armistice a bellig- 
erent may do in tlie actual theatre of war only such things 
as the enemy could not have prevented him from doing at 
the moment when active hostilities ceased. Thus a besieged 
garrison may not repair a breach commanded b}^ the enemy’s 
artilleiy, but they may build an inner defence out of the 
range of his guns. Beyond the zone of active operations the 
parties may perform what acts of naval and military prepa- 
ration they please. They can fit out shi])s, move troops, 
recruit armies, and, in short, act as if hostilities were still 
going on. There is, however, a dispute about the re- 
victualling of a besieged place. The fairest plan would l>e 
to allow it to be supplied for a few days at a time under the 
supervision of the besiegers. But as a rule they are the 
stronger party and dictate their own terms, as the Germans 
did in 1871, when they would not allow Paris to receive any 
supplies during the armistice which preceded its suiTender. 

1 Projected Brussels Code^ Arts. 47-62. 



CHAPTER VIII. 

PEACE AND THE MEANS OF PllESEKVII > I^EACK* 


§ 238. 


War between civilized states is almost invariably ended 
by a treaty of peace. It has sometimes liappened that the 


l)elligerents have exhausted themselves and 
tacitly ceased from further operations, but tliere 
are no recent instances of such a termination 


Wftr Is rally 
by ft 

Iroiity ofpouco. 


to hostilities. They may come to an end tlirougli tlie dev- 
structioii of one of tlie communities engaged in them, as 
Poland was desti'oyed by the Third Partition, or as the 
Southern Confederacy fell after four years of strenuous war- 
fare. In such cas('s no treaty is possilde because tlici c is no 
body politic left for the victor to treat with. But when 
each of tlie belligerents preserves its political identity after 
the war, a treaty is drawn up embodying tlie conditions of 
peace. As a rule it settles all the matt(M’s in dispute be- 
tween the belligereaits- But sometimes the difficulties of a 


settlement prove insnjierable, and the parties content them- 
selves with ])roviding for the restoration of [)oa(a^ and amity. 
This was the ease with Great Britain and the (Jnite<l States 


in 1814, when the Treaty of Ghent terminated the A^ar 
between them without solving any of the diflicult questions 
vvhich had originally caused it. Such a curious combination 
of a strong desire to terminate the stiuggle with an equally 
strong inability to agree upon a settlement of the points at 
issue is very rare. Generally the causes of tlie quarrel are 
dealt with in the instrument which restores peace, and it 
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contains in addition various stipulations concerning the new 
order of things which is to follow the termination of hos- 
tilities. Private rights are safeguarded, provision is made 
for the resumption of commercial intercourse, and legal mat- 
ters of an international character receive due attention. 


§ 239 . 

The restoration of a state of peace carries with it certain 
consequences defined by International Law, and not depend- 
Tbe legal conse- tlicir oxistencc upoii treaty stipula- 

tions, though they may be modified or set 
aside thereby. The moment a treaty of peace 
is signed, belligerent rights cease. There must be no more 
fighting. Rcipiisitions and contributions can be no longer 
levied by an occupying army, and arrears of th(3m remaining 
unpaid cannot be demanded. The right to detain prisoners 
of war as such ceases, though convenience dictates that the} 
shall 1 ‘emaiu under supervision till proper arrangements can 
be made for their return home. When the area of warfare 
is very large, and portions of it are too remote to be reached 
by quick inodes of eominunication, it is usual to fix in the 
treaty a future date for the cessation of liostilities in those 
distant parts. But if official news of the restoration of 
peace leaclies them before the time fixed, it seems to be 
settled that no further acts of war- may l)o committed. The 
notification must, however, come from the government of a 
belligerent in order to be binding upon its commanders. 
The}^ are under no obligation to take notice of information 
derived from any other source. This was clearly laid down 
by the Frencli Council of Prizes in the case of the Swine- 
herd^ a British si tip ca])tured in the Indian Ocean in 1801 , 
within the five months fixed by the Treaty of Amiens for 
the termination of hostilities in those regions, but after the 
French privateer which made the capture had received news 
of the peace. The information was, however, English and 
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Portuguese in its sources. No notification of an official 
character had been received from France, and the capture 
was therefore adjudged to bo legal. ^ Captures made in 
ignorance after the conclusion of peace, or after the time 
fixed in the treaty for the termination of hostilities, must 
be restored, and the effects of all acts of war performed under 
similar circumstances must be undone as far as possible. 

At the conclusion of peace private rights suspended dur- 
ing the war are revived. Thus debts duo from subjects of 
one of the powers lately belligerent to subjects of the other 
can again be sued for, and contracts made before the war 
l)etween private individuals on opposite sides in tlie struggle 
can be enforced at law. But specific perforinaiice luinnot l)e 
demanded if any act done in furtherance of warlike opera- 
tions, or as an incident of them, has rendered it impossible. A 
man, for instance, cannot be compelled to fulfil an agreement 
to sell a particular house or a particular herd of cattle, if the 
house has been battered to pieces in a siege or tlie cattle 
requisitioned and eaten by tlie enemy. When a period is 
put to legal obligations, the time does not run during the 
continiiafice of hostilities. Let us take as an example the 
payment of a debt, the recovery of which is barred after 
seven years by a statute of limitations. It could be enforced 
at the end of a war, provided that less than seven years had 
elapsed between the time when it was contracted af)d the 
outbreak of hostilities, and it could also be enforced at any 
subsequent period, pi'ovided tliat the time between tlie signa- 
ture of thex^oace and the cominencement of the action added 
to the time between the incurring of the debt and tlie war did 
not exceed seven years. 

As between the belligerent x^^wers themselves, it is held 
that the conclusion of poace legalizes the state of x>os8ession 
existing at the moment, unless sxiecial Btix)ulations to the 
contrary are contained in the treatj". This is called the 

1 Kent, Commentaries on Amerimn Law, I., § 172, note 6 ; Vitt Cobl>ett, 
Leading Cases in International Law, p. 160, 
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principle of uti possidetis^ and it is of very wide and far 
reaching application.^ Cities, districts and provinces held 
in belligerent occupation by an enemy fall to him by the 
title of completed conquest, when it is not expressly stated 
that they are to be evacuated. Captures made at sea but 
not yet condemned by a Prize Court become the lawful pos~ 
sessions of the captor, and seizures on land of such things 
as a belligerent is allowed by the laws of war to appropriate 
are his by good title. It is very rarely desired that all these 
consequences should follow the conclusion of peace. The 
victor does not wish to acquire in perpetuity every post he 
holds when hostilities cease, nor does the vanquished intend 
to give up whatever territory may be at the moment in the 
hands of his adversary. Accordingly when one side has 
overrun large districts and captured many places, the treaty 
of peace almost invariably contains elaborate stipulations 
with regard to them. Their future destination is settled 
by express agreement, and detailed provisions are made for 
the regulation of proprietary and personal rights and obliga- 
tions. Arrangements that seem at first sight to be pedantic 
in their minuteness are often necessary to carry out the in- 
tentions of the parties in the face of the rule that, when there 
are no express stipulations to the contrary, the principle of 
uti possedetis prevails. 


§ 240 . 

Among the most extraordinary phenomena of modern 
times we may reckon the simultaneous growth of the mate- 
The sirnuiuneous preparations for warfare and a sentiment 

hoiTor and reprobation of war. Both are 
nuious for war. apparent all over the civilized world. The feel- 
ing in favor of peace is strongest in the two great English- 
Bpeaking nations ; but even they have added considerably to 
their fighting forces, while the other leading states of the 


1 Wheaton, International Law (Dana’s ed.), § 548. 
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civilized world have imposed crashing burdens on their man- 
hood and their wealth, in their anxiety to bring themselves 
to the highest point of efficiency in defence and attack. The 
United States has been untouched by any desire to imitate 
the military armaments of the continent of Europe, but she 
has created within recent years a navy of modern war-ships, 
which she is steadily enlarging with the consent of both her 
great political parties. i Great Britain has done little for the 
improvement of her army except increase its cost; but she 
has made and is making enormous additions to her fleet. 
On the other hand, a strong dislike of war is growing among 
the nations who are most energetic in strengthening their 
fighting forces. Throughout Europe there is a stirring 
among both rulers and peoples. Those who preach the doc- 
trine that war is essential to manliness and self-sacrifice are 
not accorded the almost univei*sal approbation which would 
have been granted them a few years ago. Thoughtful men 
and women are not disposed to traverse the statement tliat 
the exclusive pursuit of wealth and material comfort is de- 
basing and dangerous. They are willing to admit the argu- 
ment of Von Moltke that knowledge alone will not inspire 
patriots to give their lives for home and fatherland. But 
they do most strongly controvert the terrible conclusion 
which the great German strategist drew from his innocent 
premises. They cannot believe that eternal peace is a dream, 
and iiot even a beautiful dream. They would account it 
blasphemy to hold that war is a part of the divine order of 
the world. They see in England a nation in which the 
physical perfection of manhood is often attained by healthy 
sports and outdoor exercises, without compulsor}^ military 
service. They look across the Atlantic and find another 
people among whom intense patriotism and a most jealous 
regard for the honor of the flag is kept alive without the 
existence of a standing army of sufficient size to be a calcu- 
lable factor in the national life. Ail around them are the 
devotees of religion and philanthropy, the idealists of science 

^ The increase of her possessions, resulting from the success of her war 
with Spain in 1898. has forced her to increase her armed forces. 
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and art, in whose bosoms love of God and man, or enthnsi 
asm for truth and beauty, has kindled the most heroic self- 
sacrifice. While there are new countries to be explored, 
new tracts to be reclaimed from wilderness and tamed for the 
service of man, there will never be lacking an ample field 
for the utmost energy of the restless and the adventurous. 
While thei*e are seas to lie crossed and mountains to be 
climbed, skill and daring will be in constant demand. The 
fireman in tlie burning building is as brave as the soldier in 
the breach. The miner in his underground galleries has as 
much need of coolness and courage as the engineer in the 
trenches. Domestic life gives a far better training in self- 
control and vself-denial than tlic camp or tlie battle-field. 
Obedience and discipline are qualities necessary for the 
snocessful ])nrsnit of countless manufacturing industries. 
Loyalty to comrades is developed by engaging with others 
in the work of many a civic and religions organization. 
The desti'vici ion and waste caused by war, the passions it 
stirs up, and the suffering and vice which follow in its train, 
are a terrible |)rice to pay for noble qualities that may be 
gained by other ineans. Men can l)e manly without periodi- 
cal resort to th<’! occupation of imitnal slaughter. It is not 
necessary to graduate in the school of aims in order to learn 
the hard lessons of duty and honor and self-sacrifice. 

In the ]^)ast; war has often been a game which kings have 
played at in the interests of personal or dynastic ambitions. 
With tlu' advance of democracy it is becoming more and more 
a, matter for peoples to decide upon. Tliey are hardly likely 
to engage in it deliberately after cool calculation as a mere 
move in a deep political scheme, hut they may be easily led 
into it through ignorance, or driven into it through resent- 
ment and fury. The best hope for the future lies in their 
enlightenment as to their true interests, and their moral 
improvement to the point of regarding every unnecessary 
conflict as at once a blunder and a crime. If wars there 
must l)e, let them at least be wars of reason, and not wars of 
passion. 
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It is not to be wondered at that those who can read the 
signs of the times should stand aghast at the spectacle 
now presented by the continent of Europe. Tlie powers of 
the Triple Alliance — Germany, Austria, and Italy — have 
1,136,000 soldiers with the colors, and in the lasit extremity 
can place in the field about 10,000,000 men. France and 
Russia, who are allied to keep them in clieek, eoininand 
together a force of 1,387,000 trained troops on a peace foot- 
ing, and when their last reserves are called out would have 
about 7,000,000 men under arms.^ Tliese are paper esti- 
mates, but, after making all possible deductions from them, 
it seems clear that five states only could hurl at each other 
vast masses of soldiery numbering in the aggregate twelve 
million souls. These figures take no account of the armies 
of the smaller states or tlie navies of the maritime powers. 
If we make a reasonable addition for them, we arrive at the 
startling conclusion that in a time of universal peacci Europe 
takes three million men from productive occu])ations, quar- 
ters them upon the industry of those who remain, and trains 
them in all the arts of destrnetion, while in a general war 
the enormous number of sixteeji inilliou soldiers in a more 
or less organized condition would be availal)le to fill the 
ranks of the armies. Oivilizatiou cannot loiyg endure such 
a burden, and indeed, the Eiiro])ean military system already 
shows signs of bj'eaking down under its own wtdgbt. Greece 
is bankrupt; Italy, Spaiii and Portugal are tottering on the 
verge of bankruptcy; Germany has tlie gre<itest diihculty in 
finding the means to pay for her recently increased arma- 
ments; iVustria, Russia and France struggle on wn'th in- 
creased estimates and increasing debts. Nor is this all. 
An army may be an excellent school of honor and discipline, 
but it may be also a scliool of vice, too often state-established 
and state-endowed. It defers, if it does not }>revent entirely, 
healthy familj^ relations. It tends to jirodmic a distaste for 
the comparatively unexciting avocations of civil life; and 

1 See figures in Statesman's Year Book for 1894. 
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while it generally improves physique, it too often causes a 
deterioration of those mental and moral qualities which 
make an increase of bodily vigor a blessing and not a curse. 
The good effects of the existing system can be obtained by 
other means, but the evils it intensifies would be greatly 
diminished by its destruction or abatement. Men of light 
and leading are crying out everywhere against it. Not only 
are the “peace societies” more active and influential than 
they have ever been before, but statesmen and thinkers who 
do not belie ve in the possibility of the abolition of war are 
endeavoring to bring to an end the present state of armed 
peace, which is only one degree less burdensome than war 
itself. W e hear every day rumors of proposals for a genei'al 
disarmament made by crowned heads. Tlie Pope is begged 
to exercise bis vast influence in this direction. Men speak 
of a truce for ten years, believing that if the nations liad 
that period of freedom from war burdens tliey would never 
consent to bear them again. An aged French statesman 
recently came forward to suggest that the period of military 
servicjc be reduced by genenil agreement to one year onlyd 
The air is thick with proposals, some visionary, some in- 
tensely practical. Advanced politicijiiis base large hopes of 
future peace upon the gi’owing solidarity of labor all over 
the world. Sanguine philanthro])ists can see but little dif- 
ficulty ill their own particular schemes for establishing a 
Supreme Court of International Ap[)eal. Ardent mission- 
aries of brotherhood and good-will are endeavoring to league 
together in tlie bonds of peaceful fellowship the student 
youth of civilized mankind. Great divines and preachers 
are awaking tlie Church to her duty of warring against 
war.'^ 

§241. 

It is not desirable to discuss at length the various propo- 
sals alluded to in the preceding section. To deal with them 

' M. Jules Simon, article in Contemporary lieview for May, 1804. 

2 For the ciiluiination of these efforts in the action of the Czar of Russia, anJ 
the proposals of the Feace Conference at the Hague in 1890, see Appendix, § V. 
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fully would require a volume, and would be foreign to the 
purpose of a book which purports to set forth tho rules of 
International Law as they are. Yet the writer ^ ^ sf 
of such a work may be pardoned if he steps Arbitifttion the 

^ most hopeful. 

aside for a few moments from the beaten track, 
and endeavors to point out to his readers what seems to 
him the best and most feasible way of helping to dimin- 
ish the horrors of war. Certain it is that if he errs in so 
doing, he errs in good company. The great founders of our 
modern system of international relations were as much mor- 
alists as jurists. Indeed, the two capacities were to their 
minds insepaiable ; and though it may be true that their 
works lacked precision in consequence, it is also true that 
the high ideal set up by them had no small influence in 
humanizing tlie laws of wixr and introducing justice into the 
ordinary intercourse of states. 

We have seen tliat tho ferocity of ancient and inediieval 
warfai'e has been gradually mitigated and that further 
mitigations may be hoped for in the ininiediate future. 
Obviously it is the duty of all who desire an advance in the 
directions indicated to use their influence as citizens in favor 
of the projected reforms. But side by side with the process 
of measuring the severities permissible in war by tlie neces- 
sities of the case, and not by the passions or greed of the 
combatants, has gone on another process wbieh reduces tho 
area within which hostilities are allowed. This is done by 
what is called Neutralization, To neutralize is ‘‘to bestow 
by conventiou a neutral character upon states, ])ersons and 
things which would or might otherwise bear a belligerent 
character.”^ It is a comparative!}^ modern device, no clear 
instances of it teing found before the present eentuiy. In 
1815, Switzerland was neutralized by the Great I^owers, who 
guaranteed its integrity and inviolability witJun the limits 
established by the Congress of Vienna. Belgium was 
placed in the same position by the treaties of 1881 and 1839, 

* Professor IJoliand, article in the Fortnightly Feview for July, 1883. 

2 « 
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and Luxemburg in 1867. These states are bound to make 
no war except for the purpose of defending their own ter- 
ritory from actual attack, %iid the Great rowel's are bound 
neither to attack them nor to allow any other power to do 
so. Their teiTitory is thus fenced oflF from the field of possi- 
ble hostilities, which is lessened in area by its extent. They 
afford the best examples of neutralization, but not the only 
ones. Other instances will be dealt with when we come to 
speak of the Law of Neutrality.^ Here it is sufficient to say 
that, when a territory is neutralized in reality as well as in 
name, an advance has been made towards the distant goal of 
perpetual peace. Hut great cautioji must be used in all 
attempts to extend the operation to fresh tracts of land or 
sea. It depends for its successful a]>plication upon the 
existence of a state of mind among the rulers and peoples 
concerned, whiclx shall make them willing not only to respect 
the guarantee of neutrality themselves, but also to enforce 
it against otliers. Unless it is well understood that the 
neutralized state will be aided to maintain its neutrality by 
powerful friends, ambition and self-interest will sooner or 
later impel some neighbors to seize upon its territoiy. It is 
wise to press for neutralization when the political conditions 
are favorable ; but indiscriminate attempts to neutralize can 
only bring discredit upon what is, when rightly employed, 
a valuable means of diminishing the evils of war by dimin- 
ishing the area within which they can be inflicted. 

We cannot, hoAvever, expect any very rapid spread of the 
process of neutralization. It is inapplicalxle to great and 
important powers, which are conscious of having a promi- 
nent part to play in the world, and would not consent to any 
restriction upon their freedom of action in playing it. But 
there is another means of abating war, which is much less 
limited in its scope. It applies as well to the strongest as 
to the weakest states, and has within itself the capacity of 
being developed into a far more efficient instrument of in- 

^ See |§ 246-247 
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ternatioual justice and concord than it is in its g^esent 
imperfect condition. We refer, of course, to Arbitration, 
which may be defined as the submission of matters disputed 
between states to the judgment of one or more impartial 
persons, whose decision the parties have expressly or tacitly 
consented to accept. It is impossible to say with precision 
liow many questions have been settled in this manner. To 
obtain absolutely correct figures would involve the labor of 
a lifetime, and an examination of the archives of all the 
nations of the world. But it is certain that Arbitrations 
have been much more frequent during tlie present (*entury 
lhan ever before, and have increased in number and impor- 
tance as the decades rolled on. At least sixty instances can 
be found since 1815, and to thirty-two of these the United 
States was a party, while Great Britain comes next with 
twenty.^ This"' is a good record for the English-speaking 
peoples ; and it becomes better when we rememlier that the 
greatest questions submitted to Arbitration liave been ques- 
tions between the two states which divide the jjolitical alle- 
giancje of the Anglo-Saxon race. In 1872 tlie Alabama 
claims^ wei’e adjudicated upon by a board of arbiti’ators sit- 
ting at Geneva, and in 1898 the Bering Sea question® was 
decided by a similar tri})unal, whi(^]i {issernbled at Paris. 
These w(‘re important matters, eitlier of wliich might liave 
led to war had it been in judicimisly handled, dluj first was 
especially dangerous. The questions in dispute fiad been 
discussed for years in a keen and sometimes not over-fiicndly 
controversy, and had evoJ<ed a large amount of [lopulnr pas* 
sion on both sides of the Atlantic. Tlie second did not 
excite so much heeling; but more than once the means used 
to enforce conilicting claims came within measurable dis- 
tance of producing an armed collision whicli might have 
plunged the two countries into war. Fortunately, calm 

* These figures are based upon information published by the Peace Society 
in a short pamphlet called The Froved Fracticability of International Ar6i- 
tretUon, Soc 2Gl-203» ^ See § XOO, 
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counsel took the place of hot-headed violence, the dispute 
was referred to impartial judgment, and the United States 
accepted an award againsti^ its claims with as much loyalty 
as Great Britain showed under a similar disappointment 
twenty-one years before. Men wonder now how it was 
possible for two kindred nations to work themselves up to 
the verge of a fratricidal war over the question whether one 
of them was liable in damages for the escape from its ports 
of a few cruisers to prey upon the commerce of the other. 
And already we have begun to wonder why it was that some 
of us seemed prepared to let a quarrel oven* a seal-fishery 
develop into an armed struggle, in the course of which it is 
pretty certain that the seal-herd itself would have been 
exterminated. Both these matters were eminently fitted 
for Arbitration. They were not concerned with national 
existence or iiational honor. They were what we may call 
business disputes, which could be settled in either way witln 
out affecting the position of the losing party in the family 
of nations. But they were by no means trivial. Many a 
war has taken place over matters of far less moment. The 
attention of the civilized world was directed to them; and 
the example of their peaceful solution cannot fail to be of 
good eifect.^ 

§ 242 . 


d'ho United States and Great Britain have conferred a 
benefit upon humanity referring to Arbitration many of 
\ii their disputes, and notably tlie two important 

ones to which we have just alluded. It remains 


between the 
I 'iiitfd States and 


()reat Britain 
niiifht be snlij 
ted to Arbitration, 


nii-ht be sabmit- foT them to do a greater Kservice still by agree- 


ing rehand upon the constitution of a tri- 
bunal to deal with all the difiiculties arising between them 
which may prove too hard for diplomacy to solve. Consid- 
ered as a means of settling international disputes, Arbitration 
has two great defects. On each occasion the Arbitral Tri- 
bunal must be constituted ad hoc bj’^ agreement between 

^ Tlie peaceful settlement of the Venezuelan boundary question by Arbitra- 
tion in 1899 strengthens the argument in the text. 
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j>arties already heated by controversy, and when it has been 
constituted, and has given its decision, there is no force 
behind it to compel submission tQ the award, should either 
side or both prove recalcitrant. The latter flaw cannot be 
remedied till a further step has been taken in the develop- 
ment of international relations, and meanwhile we can only 
trust to the moral feeling which renders it diflieult for a 
self-respecting state to refuse to act upon a judgment which 
it has pledged itself beforehand to accept. But the former 
can be effectual] y removed without organic clianges for which 
states are not yet prepared. Nothing more is needed than a 
treaty containing two clauses, the first of which shall stip- 
ulate for a referciK'e to Arbitration of every dis])ute that 
can not bo settled by negotiation, and the second shall pro- 
vide that in every case of Arbitration tlio tribunal shall be 
constituted of so many members nominated in tixed propor- 
tions by the contracting parties and other states mentioned 
])y name.^ Public opinion in England and America is ripe 
for sucli a treaty. The old irritation has been largely soothed 
by former Arbitrations. Events Ixave drawn and are draw- 
ing the two countries closer and closer together, and the 
more they know of each other the clearer is tlieir perception 
of the fact tliat race and religion and jxolitical institutions 
form between them a bond such as exists betwecu no other 
nations on the face of the earth. Their essential interests 
are not divergent. Sucli unsettled questions as arise to vex 
their mutual good-will are capable of adjustment witliout 
serious friction. The exact distance to wliicli a Maine fisliing 
schooner may penetrate in a Nova Scotian Bay is hardly 
of sufficient moment to threaten the very life of the 
United States or the British Empire. Nor is tlie honor 
of the flag affected by differences as to the tariff wall 
Ixetween the Northern States and Canada. War will proba- 
l)ly remain for generations to come tlie only metliod of solv- 

* The above sentence underestimates the difficulty of tlie task. Disputes 
involving national exisUmce are untit for Arbitration ; and different tribunals 
would be required accord! ug to the nature of tlie cases to go before them. 
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ing disputes which in the opinion o£ those concerned involye 
the national existence or the national honor. We may hope 
to minimize the number of such questions, and to secure 
that they shall be judged more dispassionately than hereto- 
fore. But in the case of Great Britain and the United 
States we start with the initial advantage that they are not 
likely to arise at all. Circumstances point to these two 
powers as the best litted of any to lead the way in a great 
international experiment, which, if it is successful, will do 
more for the cause of peace than any single event since the 
beginning of the Christian dispensation. Already Congress 
and Parliament have done their part. In 1890 the Senate* 
and the House of Representatives adopted a concurrent reso- 
lution requesting the President to make use of any fit occa- 
sion to enter into negotiations with otlun* governments “to 
the end tliat any differences or disputes . . . which cannot 
be adjusted by diplomatic agency may be referred to Arbitra- 
tion and peaceably adjusted by such means.’’ The good 
work thus begun was taken up by tlie British House of 
Commons. On June 16, 1893, it passed by a unanimous 
vote a resolution expressing the satisfaction witli which its 
members bad learned of the action of Congress, and “the 
hope tliat Her Majesty’s Government will lend their ready 
co-operation to the Government of the United States” in 
any attempt to carry out as between the two countries the 
purpose of the American suggestion. President Cleveland 
has officially conveyed to Congress the resolution of the 
H ouse of Commons with an expression of his “sincere grati- 
fication that the sentiment of two great and kindred nations 
is thus authoritatively manifested in favor of the rational 
and peaceful settlement of international quarrels by honora- 
ble resort to arbitration.” Thus the matter stands at pres- 
ent.^ It only remains for the diplomatists to draw up the 
treaty and the peoples to insist that it shall be duly nego- 
tiated, signed, ratified and acted upoii.^ 

1 See Concord for January, 1894, pp. 8, 9. 

2 Since the text was written the governments of the tw^o countries have 
negotiated an elaborate treaty, providing for the classification of disputes 
and their reference to Arbitral Tribunals variously constituted according to 
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The resources of diplomacy are by no means unequal to the 
task thus set before it. As every war is an evidence of its 
failure^ so eveiy Arbitration is a sign of its success. Even 
if higher motives were altogether absent, which is certaiiily 
not the case, professional feeling would make diplomatists 
zealous for the t)oaceful solution of international difficulties. 
For more than ten years i)ast they have been in the habit of 
introdiicing into treaties of commerce stipulations binding 
the contracting parties to arbitrate upon any disputes that 
might arise out of their provisions, and the Swiss Govern- 
ment has more than once pressed upon the United States the 
desirability of an agreement to refer all disputes, commer- 
cial or otherwise, to Arbitration, when they cannot be settled 
in the course of ordinary negotiations. Such a treaty be- 
tw^een Great Britain and the United States would have an 
enormous eftVu^t, especially if it provided beforehand for the 
constitution of the Arbitral Tribunal. Without the slight- 
est wish to belittle other countries, we may say in sober truth 
that these two nations are marked out for empire by the 
extent of their dominions, the freedom of their institutions, 
and the energy and governing ability of tlieir ])eo])le. The 
assurance of continual peace between tiiein means that the 
war-demon is exorcised from a large and rapidly increasing 
portion of the human race. Their Arbitral Tribunal will in 
time develop into a Permanent Court, and the Permanent 
Court will soon come to possess a permanent code. Other 
nations, burdened almost beyond endurance by military and 
naval armaments, will follow in their footsteps. First they 
will adopt the method of Arbitration in a steadily increasing 
number of instances. Then they will regard their war 
preparations as too heavy an insurance against evils less and 
less likely to occur, and will refuse to bear tlic strain of 
them any longer. They, too, will then be ready for their 
Permanent Court, and for the general disarmament which 
will release the springs of industry^ and abolish the hated 
blood-tax. From a number of Courts with jurivsdiction over 

the class of cases they were to decide. But unfortuiiatf3ly, in the spring of 
1897, the Senate of the United States refused to ratify the treaty. 
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groups of states, one great Court with jurisdiction over 
civilized humanity may at length spring, and when it comes 
into being means will be found to airm it with a force which 
shall compel obedience to its decisions. The evolution of 
perpetual peace must go on by slow degrees. We cannot 
hope to see the time when war will be but a dim memoiy of 
an uncouth past. Yet we can bring it nearer by persistent 
effort to help on the cause of international brotherhood in 
our own day and generation. With the opportunity before 
us of binding together the two great branches of th"? English- 
speaking people in a permanent league of amity and good- 
will, we have only to do our plain and simple d# iy and we 
shall not have lived in vain. 



Part IY. 

THE LAW OF NEUTRALITY. 


CHAPTER 1. 

THE NATTJliE AKD HISTORY OF NEUTRALITY. 

§ 243 . 

Neutrality may be defined as The condition of those 
states which in time of tear take no part in the Tbo dortnition of 

contest^ but continue pacific intercourse with the vani-a (iiomoiUB 

- which have gone 

belligerents. to form ilr law. 

The Law of Neutrality contains some of the oldest 
and some of fhe youngest chapters of our science. We 
have ill it rules that have been observed for ages, and 
rules that have been developed in our own time. Some 
of its customs have gained authority from long usage, 
and some are even now shifting and uncertain. It sets 
forth principles that have been consecratcul by general 
assent, and principles that are still warmly debated and 
fiercely decried. High ethical considerations have moulded 
some parts of it, while others have arisen from the conflict 
of opposing self-interests. Starting from small beginnings 
it has grown with the growth of the idea that peace and not 
war is the normal condition of mankind, till now it forms 
the most important, if not the largest, title of the iiiterna- 

473 
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tional code. He who reads its pages aright will find therein 
the proof that, by making war difficult and neutrality easy, 
nations may be led to take that true road to a perpetual 
peace which all lovers of humanity desire to see them 
tread. 

Neutrality is in a sense the continuation of a previously 
existing state. By going to war belligerents alter their 
condition ; but the powers who choose to be neutral remain 
as they were before. It rniglit be thought, therefore, that 
their international rights were unchanged; and so far is this 
the case tliat the legal presnmj^tion is in favor of identity 
and continuity. Unless proof to the contrary is shown, 
neutral states and their subjects are free to do in time of 
war between otlier states what they weie free to do in time 
of universal peace. But International Law has affixed to 
the state of neutTality certain rights and obligations whi(‘]i 
do not exist when there is no war. Neutral governments 
may regulate the delivery of certain articles to belligerent 
cruisers enjoying the hospitality of their ports. The supply 
of certain other articlcwS they are bound to prohibit alto- 
gether. Tluyy liave the right to enforce respect for the neu- 
trality of their waters, and they are under an obligation noi 
to allow their teiTitory to be used for the fitting out or re- 
cruitment of armed expeditions in favor of either belliger- 
ent. Similarly the commerce of neutral individuals with 
the belligerents is subject to certain restrictions which do 
not exist in time of peace, and if they are disregarded the 
neutral trader is liable to severe penalties at the hand of the 
belligerent who suffens by his operations. These are but 
examples and indications of the altered legal conditions 
brought about by war even in the case of those who take no 
part in it. The whole Law of Neutrality is nothing more 
than the setting forth of the changes alluded to ; but througli- 
out it there runs the principle that every restriction upon the 
activities that were lawful to neutrals in the previous state 
^ Whewell, Elements of Morality and Volity, p. Oil. 
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of general peace must rest upon clear and undoubted rule. 
The burden of proof lies upon those who would enforce the 
restraint. The presumption is in favor of the continuation 
of former liberty. This may be regarded as the undoubted 
doctrine of modern times, though its acceptance cannot i>e 
dated much farther back than the end of the eighteenth cen- 
tury. Till then belligerents were on the whole inoie power- 
ful than neutrals, and were able to cany on their wars with 
slight regard to the sanctity of neutral territory or the con- 
venience of neutral commerce. 


§ 244. 

The nations of classical antiquity had no names to signify 
what we mean by neutrality. The liomans spoke of neu- 
tmls as rnedii., amici ov pacati ; and their vocab- Tho history of 
ulary remained in use all through the Middle 
Ages. Grotius in the one short chapter which he gives to 
the matter refers to rnedii^ and Byiikershoek is obliged to 
coin the awkward phrase 7ion-7iostes when ]ie wishes to be 
exact.^ In the seventeenth century tlie terms neutral and 
7ieutrality occur in a Latin and a Gerraan dress as well as in 
Englisli,"^ but they had to be adopted into the French lan- 
guage before their use became general. Vattel, writing in 
1758, spoke of 7ieiitre and neutrality. and in the following 
year Iliibner published his De la Saine den Bdiementn Neutren, 
From that time the words became technical terms, and were 
used by all writers and speakers upon the de}>artment of In- 
terj]ational Law, witli which we are now concerned. 

It might be inferred from tbe absence of a ]_u‘ 0 ])er vocabu- 
lary of neutrality in the works of the early publicists that 

* De Jure Belli ac Facts, III,, XVIL, lil. 

® Qna’Mwncs Juris Fublici, T., 0. 

® liollanti, ArticlQ on the International Position of the Suez Canal in the 
Fortnightly Remew for July, 1883 , 

* Droit des Crens, III., Cli. vii. 
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the thing itself was either unknown to them entirely or 
existed in a very rudimentary condition. The truth is that 
the Law of Neutrality is a comparatively modeirn growth, in 
so far as it deals with the mutual rights and duties of bellig- 
erent and neutral states. It has arisen during the last throe 
centuries from a recognition, dim at first but growing 
clearer and clearer as time went on, of the two principles of 
absolute impartiality on the part of neutrals and Absolute 
respect for neutral sovereignty on the part of bellig^rcmts. 
But in so far as it deals with the right of l>elligerent states 
to put restraiiit- on the commerce of neutral individuals, it 
is at least as old as the maritime codes of the Middle Ages, 
and in some of its provisions traces can be fouiul of the 
sea laws of the Greeks and the Roniiins.^ Opposing vself- 
interests are the operative forces wluhdi liavo deteiniiiied the 
character of tliis part of the Law of Neutrality. At fii'st the 
powers at war were able to im])Ose hard conditions upon 
peaceful merchants* It was a favor for them to l)e allowed 
to trade at all, and they were not pinmitted to do anything 
that would impede tlie operations of the l)eUigereuts. Then, 
as commerce became stronger, concession after concession 
was won for neutral traders; and neutral states made common 
cause to protect their subjects from molestations they deemed 
unwarrantable. The nineteenth century has seen the re- 
moval of many of tlie remaining shackles, and it can hardly 
be doubted that others will soon be struck off. The nature 
of the process will be seen when we come to speak in detail 
of the rules of mar* time capture as they affect neutral com- 
merce. Meanwliile we will briefly trace tlje growth of a 
Law of Neutrality, as between the states concerned in the 
war and the states which hold aloof from it. 

Two writers so utterly unlike in principles and modes of 
thought as Machiavelli and Grotius are at one in assuming 
that the condition of neutrality is difficult and dangerous. 
But here their agreement ends. The Florentine statesman 
' Pardessiis, U$ et Coutumes de la Mer^ Vol. I. 
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characteristically advises that the ideal Prince should never 
be neutral in wars between his neighbors, since it is always 
more advantageous to take part in the struggle. He argues 
that, when there is retison to fear whichever of the bellig- 
erents happens to become the conqueror, it is wise to take 
up arms on one side or the other, because, if you do not, 
“you are certain to become the i)rey of the victor to the sat^ 
isfaction and delight of the vaiKpiLslied.” If on the other 
hand neither party to the st ruggle can give you cause for 
fear, “it is all the more prudent for you to take a side, for 
you will then be ruining the one with the help of the other, 
who, were he wise, Avculd endeavor to save him. If he 
whom you hcl[) conquers, he remains in your power, and 
with your aid he cannot but conquer.”^ It is needless to 
say that the great Dutch jurist does not treat the problems 
of neutrality in this cynical way. But his endeavor to apply 
moral principles to tlieir solution shoAvs by its palpable 
imperfections liow new was the task he attempted. He 
makes the neutral state into the judge of the justice or 
injustice of the war, and bids it “do nothing which may 
strengthen the side which has the worse cause, or wliieli may 
impede the moidons of him who is carrying on a just war.” 
Only in “a doubtful case ” is it cxl)orted “to act alike to both 
sides.” ^ Where modern International Law insists on impar- 
tiality of conduct Grotiiis makes inequality of treatment a 
duty. He would determine a neutral’s action by its views 
as to tlie rights and wrongs of the quarrel ; Avhereas the ap- 
proved doetrine of recent j)nl)li(?ists is that the 0 ])inions and 
sympathies of non-eoinbatant powers should have no effect 
on their behavior. Tiiey are bound to hold the balam;e e(|ual 
Ixjtween the parties to the conflict, however strongly tliey 
may desire the success of one of them and the defeat of the 
other. Neutral duties towards belligerents hav(3 grown 

^ The Prince^ Ch. XXI. 'Fhe quotations in the text are from the tran»* 
latioii by N. IT. T., j>ublishecl by Kogan, Paul & Co. 

^ l>e Jure JStlli ac PaciSy 111., XVIL, iiL 
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enormously since the time of Grotius^ and their de velopment 
has not taken place along the exact lines laid down by him. 
A similar growth is observable in the con-esponding depart- 
ment of belligerent duties towards neutrals. We must be 
content with a very brief survey of both processes. 

Up to the middle of the seventeenth century it was neces- 
sary to bind states to neutrality by special treaty stipula- 
tions, in the absence of which a so-called neutral allowed 
one or the other of the belligerents to levy troops and fit out 
ships within its dominions, and sometimes furnished him 
with stores and munitions of Avar at the public expense.^ 
After that time it began to be admitted that neutrality in- 
Involved abstinence from open aid or encouragement to either 
belligerent. But an exception was made in the case of 
solemn })romises of assistance made before the Avar. Grotius 
had gone so far as to declare that, even when two states were 
boifnd by a league, one of them might defend a tliird power 
from the attack of its ally Avitliout a general breach of tlie 
peace between thcm.^ But the accepted doctrine of tlie 
eighteenth century was not cpiite so broad. It laid down 
in the words of Vattel that ^Gvhcu a sovercigii furnishes the 
succor due in Aurtue of a former defensive alliance, he does 
not associate himself in the war. Therefore he may fuUil 
his engaginneuts and yet preserve an exact neutrality.” The 
Swiss publicist goes on to say that ‘‘of this Fnirope affords 
frequent irjstanees,” and it is easy to collect a number of 
cases more than sufficient to make good his assertion. He 
himself I’efors to the action of the Dutch, who in the war of 
tlie Austrian Succession furnished Maria Tlieresa with sul>* 
sidies and troops for use against France, with wliom they 
remained at peace; and as this assistance was given under 
the provisions of a treaty made before the war and not in con- 
templation of it, the French Government did not complain 
until the forces of the United Provinces threatened its Alsa^ 

^ Hall, International Law, § 208. 

a De Jure Belli ao Pads, II., XVI., xxii. 
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tian frontier.^ When such a definite and important state act 
as the despatch of fleets* and armies was not held to he incon- 
sistent with neutrality, we may well imagine tliat the lesser 
concessions of permission to levy recruits or purchase and 
equip vessels of war were deemed pei'fectly innocent. Very 
often indeed leave was taken without the ceremony of ask- 
ing for it, as, for instance, by Frederick the Great, who in 
the Seven Years’ War cared not where he obtained his sol- 
diers''a3 long as the ranks were full. But towards tlie close 
of the century moral ideas outi'an practice, and writers who 
were abreast of the best opinion of their day began to con- 
demn the license of which we have been speaking. Thus 
G. F. de Martens maintained tliat a state wliicli sent troops 
to assist one of the belligerents could not in strictness de- 
mand to be looked upon as a neutral, though lie allows that’ 
it would be generally regarded as such when the treaty under 
which it gave the aid was made before the war/^ The year in 
which he wrote witnessed the last example of the practice 
he condemned. In 1788 Denmark furnished limited succor 
to Russia, then at war with Sweden. Thongli she was bound 
by previously existing treaties to do so, lier conduct was 
made the subject of protest by tlie power whicli suffered in 
consequence of it, and had not the war been brought to a 
speedy termination, she would probably have been made a 
party to it.® 

When neutrals were allowed to ignore in act the principle 
of impartiality they loudly asserted in words, it is not to be 
w^ondered at that the obligation to respect tlie sovereignty 
and territorial integrity of neutral slates sat lightly iqion 
belligerent powers. The elementary dut}*^ of refrain iug from 
hostile operations in neutral territory was frequently vio- 
lated. Grotius admits that many liberties were often taken 

I Droit des Gens, IIL, §§ 101, 105. 

* Praxis du Droit des Gens Moderne, §§ 264, 266. 

* Wheaton, International Law, § 424 ; Phiilimore, International Law^ 
Vi, IX., Ch. ix. 
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with those who refrained from engaging in a war, and advises 
them to make a convention with each of the belligerents so 
that they may be allowed with the good-will of both to al>* 
stain from hostilities.^ Indeed there seems to have been an 
idea abroad during his time that a neutral state must be 
either weak or mean-spirited. In the first case its temtory 
might be violated with safety, and in the second it Avas 
deemed to have received a useful lesson when a powerful 
neighbor made it suffer in spite of its determination to incur 
no risks. Certain it is that violations of neutral territory 
on the part of belligerents were of constant occiirrence.^ In 
1639, for instance, a Spanish fleet was destroyed in the 
Downs, which are English territorial waters, by the Dutch 
admiral Tromp, after negotiations which did little honor to 
the good faith of (fliarles I.,^ and in IGGS the English re- 
turned the compliment by attempting to seize a Dutch squad- 
ron in the neutral harbor of Bergen. It is generally alleged, 
and probably witli truth, that a considerable improvement 
took place in the next century ; but we must not forget that 
one of the greatest of its writers endeavored to introduce 
into the international code an excej)tion to what had hitherto 
been regarded as the undoubted princi])le of the sanctity of 
neutral territory, however little it may have been observed 
by warring states. In 1737 B^mkershoek maintained that 
it was lawful for a belligerent to pursue an enemy’s vessel 
into neutral waters, and complete the capture there dum 
fervet opus A Fortunate ly this rule has never won general 
acceptance, and it may be considered as bad in law, though 
it has sometimes been quoted to justify high-handed action 
on the part of powerful belligerents. 

In matters connected with neutrality state action was 
halting and uncertain till the close of the eighteenth cen- 

1 De .hire Belli ac Pads, III,, XVII,, i. and iii. 

2 Hall, International Laio, § 209. 

* Gardener, History of England, IX., 00-68. 

♦ Quwstiones Juris Puhlici, L, 8. 
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tury. Lip service was rendered to the two great principles 
of impartiality on the part of neiitral powers and respect for 
neatral sovereignty on the part of belligerents, but both of 
them were frcqaently ignored in practice. Even when gov- 
eiTiinents acted towards one another with perfect loyalty, they 
made no attempt to restrain the vagaries of their subjects, 
who might with impunity give direct assistance to either 
side, and use neutral territory as a base of warlike operations. 
This unsatisfactory condition of affairs was peimanently 
improved owing to the action of the United States in the 
war which broke out in 1793 between Great Britain and 
Revolutionary France. M. Genet, the Fiench Minister 
accredited to the American Republic, caused French priva- 
teers to be fitted out in American ports and despatcluid there- 
from to prey upon British commerce. He also set up Prize 
Courts in connection with French Consulates in the United 
States; and these courts tried and condemned British vessels 
which had been captured by Frericli ciiiisers and brought 
into American waters. Great Britain complained of these 
acts as injurious to lier own commerce as well as derogatory 
to the sovereignty of the United States; and Wasliington’s 
administration took the ground tliat by tlie law of nations 
all judicial functions within a country must be exercised by 
its own courts acting under the authority of its government. 
Jefferson, therefore, as Secretary of Slate, wrote to M. Genet 
on June 6, 1793, that “it is tlie right of every nation to 
prohibit acts of sovereignty from being exercised by any 
other within its limits, and the duty of a neutral nation to 
prohibit such as would injure one of the waiTing powers,”^ 
Ho had previously admitted to Great Britain the obligation 
of the United States to prevent the commissioning, equip- 
ping and manning of vessels in her ports to cruise against 
either belligerent. Washington did his utmost, in spite of 
a hostile public opinion and a defective condition of the 
law, to enforce respect for the principles his government had 
i Wharton, International Law of the United Slatesy § 398. 
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laid down. He ordered the collectors of customs throughout 
the Union to prevent the original arming and equipping of 
cruisers destined for belligerent service and the subsequent 
equipment of vessels solely adapted to warlike uses. No 
enlistments were to be permitted on board a belligerent 
vessel enjoying the hospitality of American ports, unless the 
recruits were subjects of the power which owned the ship, 
and not inhabitants of the United States. M. Genet not 
only paid no heed to remonstrances, but endeavored to stir 
np opposition to the administration. His recall was there- 
fore demanded; and the first great triumph of the American 
Government in its policy of strict and honest neutrality w^as 
won when the French Republic compelled its minister to 
return in disgrace, and instructed his successor to disarm 
the privateers whicli had been fitted out in the United States 
and remove the consuls who had taken part in the proceed- 
ings of the so-called Consular Prize Courts. A few months 
before it had received a check in the acquittal of Gideon 
Henfield, an American citizen who had taken service at 
Charleston on board a French privateer, and was indicted 
at common law for enlisting in violation of the treaties of 
the United States. But in 1794 Congress forbade American 
citizens to enlist in the army or navy of a foreign state, and 
prohilnted other acts in defiance of the neutrality of the 
United States. It also gave the President the right to use 
the army and navy to prevent the departure from American 
jurisdiction of vessels offending against the Act. This was 
the first of the American statutes passed for the purpose of 
arming the central government with power to perform its 
obligations as a neutral. Originally its operation was limited 
in point of time, but in 1800 it was made perpetual. Addi- 
tional acts and amending acts were passed at frequent inter- 
vals, till in 1818 the whole law on the subject of neutrality 
was codified and embodied in the great Foreign Enlistment 
Act which is still in force. By this statute citizens of the 
United States are prohibited from serving in war against 
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any foreign state with which the United States are at peace; 
.and a variety of acts are made criminal, among the chief of 
which are fitting out or arming any vessel within American 
jurisdiction with the intent that it shall he employed as a 
belligerent cruiser in a war in which the United States is 
neutral, increasing within the United States the warlike 
force of any cruiser so employed, and setting on foot in the 
territory or territorial watei's of the Union armed expedi- 
tions against any country with which the United States is 
at peace. ^ 

These proceedings of the United States from 1793 to 1818 
mark an era in the development of the rights and obligations 
of neutral powers. The grounds on which the action of the 
American Government was based are to be found in the 
works of the great publicists of the eighteenth century; but 
never before had the principles laid down by these writers 
been so rigorously applied and so loyally acted upon. The 
practical deductions drawn from them by Washington and 
his Cabinet were seen to be just and logical, and the govern- 
ments of other states followed in their turn the American 
example. It was recognized that not only must a neutral 
state refrain from giAung official aid to the belligerents in 
matters relating to the war, but it must also restrain its 
subjects from such acts as have a direct and immediate effect 
in augmenting the warlike force of any of the parties to the 
contest. Proper care for its own sovereign rights compels 
it to insist upon respect for the neutrality of its territory, 
just as a sense of justice towards the belligerent who would 
suffer from illegal enterprises causes it to put them down 
with a strong hand. In 1819 Great Britain adopted a neu- 
trality statute based avowedly upon the act pfissed by Con- 
gress in the previous year; and in 1870, after her experience 

' For an account of the efforts of Washington’s government to preserve 
an honest neutrality, see Wheaton, International Lam (Dana^s ed,), note 
215, and Wlxarton, International Law of the United States^ §§ 396, 396, 
396 ^ 02 . 
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of the weakness of her law in dealing with the Alabama and 
other Confederate cruisers, she strengthened it by a new 
and more stringent Foreign Enlistment Act, which in several 
particulars goes beyond the American law in severity. The 
nexitrality regulations of other civilized states are drawn upon 
similar lines, though they diflPer considerably from on ’i an- 
other in their prohibitions and permissions. There is ome 
danger lest the obligations placed upon neutral governments 
should become too burdensome. In the interests of human- 
ity peace should be made easy and war difficult. But if the 
duties of neutrality are to be extended to comparatively 
trivial matters, the performance of them will be rendered so 
difficult and expensive, and the consefiuences of a failure to 
fulfil them will be so severe, that a hesitating state may 
possibly prefer the path of belligerency as on the whole the 
path of safety. When we come to consider in detail the 
duties of neutral governments,^ we shall he in a position to 
appreciate the necessity of tliis warning, in view of certain 
modern [)roposals to place upon them responsibilities which 
Washington and Jefferson repudiated and no European coun 
try has ventured to assume. 


§ 245 . 

The older text-writers divided neutrality into two kinds. 
The first, called perfect neutrality, was simply that which 
Nontraiity and Understand by the term neutrality. It 

The^^™d‘ineau- was tlic conditioii of states who took no part in 
of tho latter. coutest, hut remained on friendly teniKS 

with both sides. The second, called imperfect or qualified 
neutrality, occurred when a neutral state gave either active 
aid or special privileges to one of tlie belligerents under the 
provisions of a treaty made before the war and not in 
anticipation of it. It is hardly necessary to say, after the 
historical view we have just concluded, that the latter is no 

1 See Ft. IV., Ch. iii. 
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longer recognized, though Wheaton and even Halleck refer 
to it a« if it still existed,^ No state would be permitted in 
modern times to send a contingent to the army or navy of a 
belligerent on the plea that it had covenanted to do so long 
before; and even an agreement to give to one side advan- 
tages denied to the other would be reseated, probably to the 
point of actual hostilities, if no redress followed the com- 
plaints of tlie injured belligerent. But thoiigli neutrality is 
legally one and the same in all cases, and cannot be sepa- 
rated into kinds and classes, neutral states naturally divide 
into those which refrain from war of their r>\vn free will, 
and those which are obliged by the conditions of tiieir exist- 
ence to take no part in hostilities except for the defence of 
their frontiers from actual attack. The differouce between 
them is the difference between neutrality and neutralization, 
and this wo will proceed to elucidate. 

‘‘In ordinary neutrality there are two elements — the 
element of abstention from acts of war, and the element of 
freedom to abstain or not to abstain at pleasure/’'^ Take 
away the latter and we obtain neutralization. A neutral 
state can, if it pleases, cease to be neutral and join in the 
war. A neutral individual may actpiiro a belligerent char- 
acter by enrolling himself in the army or navy of a power 
engaged in hostilities, and as far as International Law is 
concerned lie is perfectly free to do so, though the munici- 
pal law of most civilized states renders their subjects liable 
to punisliinent for such an But there are states in 

existence which are not free to take part in any war which 
may arise among their neighbors, and there aje individuals 
in existence who lose certain valuable privileges and immu- 
nities if they engage in hostilities. Tliese are neutralized 
states and neutralized individuals; and the process of neu- 
tralization may be made to apply equally well to seas and 

^ Wheaton, International Ldih^ § 415 ; IlaHeck, International Ch. 

XXIV., § 2. 

® Lawrence, Essays on International Law (2d ed.), p. 144. 
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waterways, and even to such things as buildings, ambu- 
lances and ships. In the words of Professor Holland, t(j 
neutralize means “to bestow by convention a neutral charac- 
ter upon states, persons and things which would or might 
otherwise bear a belligerent character.” ^ Neutralized states, 
persons and things occupy exactly the same position towards 
hostilities actually in progress as neutral states, persons and 
things ; but they differ from the latter in that they are bound 
by international agreement to take no part in warlike acts, 
and are protected from warlike operations as long as they 
respect this obligation. 

So great a change in their legal position cannot be made 
w'ithout the consent of all the parties affected thereby. A 
power is incapable of neutralizing its ten-itory by its own 
mere declaration, because the rights and duties of other 
powers w'ould be altered considerably by such a neutraliza- 
tion, and their consent must therefore be obtained before it 
can be legally carried out. Similarly two or tliree powers 
are incapable of neutralizing the territory of one of their 
number; for they have no authority to legislate for the civil- 
ized world, and to warn other powers off a spot where beh 
ligerent operations could previously be carried on by all who 
chose to go to war with the state which owned it. The 
common law of nations cannot be overridden by the ipse dixit 
of one of tlie communities subject to it, or even by a group 
of them. The change, if it is to be internationally valid, 
must be the result of general agreement. At the very least 
it must be accepted by all the important states concerned in 
the matter. Any smaller number may bind themselves to 
one another to protect a territory from hostile operations; 
but they cannot alter its international status, or render an 
attack upon it an offence against the public law of the civi- 
lized wmrld. What is true of territory is true of persons 
and things. International Law gives to all lawful combat- 
ants the right to use force against certain individuals and 

1 Article in the Fortnightly Beview for July, 1888 . 
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certain property, and this right cannot be taken away except 
by an agreement so general as to amount to a legislative act 
binding upon civilized mankind, 

§ 246 , 

The chief existing instances of undoubted neutralization 
give the supx)ort of history and practice to the doctrines we 
have arrived at by reasoning from general prin- InstaiiceK of true 

. , 1 N<MJtrali5iiition ex- 

eiples. Ihere are at the present time three amined. 
European states which occupy a position of guaranteed and 
permanent neutrality, on condition that they refrain from all 
belligerent operations save such as are necessary to protect 
them from actual or threatened attack. The first of tliese in 
point of time was Switzerland. The Swiss Confederation 
succeeded in maintaining both its independence and its neu- 
trality from the Peace of Westjihalia to the Frerndi IteA'^olu- 
tion; but in the stormy times which followed it was torn by 
internal dissensions and its teiTitory was frequently invaded 
by French, Austrian and Russian armies. After the final 
overthrow of Napoleon a declaration was signed at l^aris 
on Nov. 20, 1815, by the representatives of (ireat Britain, 
Austria, France, Prussia and Russia, whei-eby they formally 
recognized the perpetual neutrality of Switzeiland and guar- 
anteed the inviolability of its territory witliin the limits 
established by flie Cojigress of Vienna.^ Tlie agreement of 
the five Great Powers was held to be suflicient to elevate the 
neutralization of Switzerland into a principle of the pu})lic 
law of Europe, and its sanctity is none the less real ])e(‘ause 
the Swiss people luive shown themselves resolved to defend 
the integrity of their frontiers well-armed and admirably 
organized battalions of hardy mountaineers. No case of 
violation of their territorj^ has occurred since 1815. The 
political advantages of ihs isolatioji fiom warlike operations 

1 Wheaton, History of the La w of Nations^ Ft. IV., § 17. 
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are so manifest, that none of the neighboring states is likely 
to venture upon invasion, with the certainty before it of 
encountering a desperate resistance from the inhabitants 
and biinging about the armed intervention of some of the 
guaranteeing powers. 

The case of Belgium must be considered next. It was 
united with Holland by the Congress of Vienna, and the 
two together were known as the Kingdom of the Nether- 
lands. But in 1830 the Belgians rose in revolt against the 
House of Orange, The King of the Netherlands requested 
the mediation of the Great Powers ; but to his disgust they 
insisted upon intervention. In a long series of negotiations, 
diversified l)y^ a French attack on the citadel of Antwerp 
and an Fnglisli blockade of the Sclieldt, the Belgian fxwi- 
tiers were delbied and Belgium was erected into a separate 
kingdom, Avhose perjictual neutrality was guaranteed by the 
powers* These arrangements wej-e embodied in a great in- 
ternational treaty signed in November, 1831 ; but Belgium 
and Holland did not come to terms till April, 1839. Their 
agreement wiis confirmed by the five Great Powers in another 
treaty of the same date, which repeated the gxuirantee of the 
independence and neutrality of the Belgian Ivingdom, and 
bound it to refrain froin interferein'e in the armed struggles 
of other states.^ This obligation it has loyally fulfilled ; and 
thougb intrigues against its indc})endence have not been 
wanting, it lias hitherto been preserved from attack. The 
sueeessful intervention of Great Britain on its behalf in 
1870 lias alnrady^ been chronicled ; ^ and it is hardly |)ossible 
to doubt that one or more of the powers would assist it, 
should its integrity be exposed to serious danger at any 
future time. The strictness with which its duty of taking 
no x)art in the quarrels of other powers lias been construed 
was very well illustrated in the course of tlie negotiations 

^ Wheaton, History of the Law of Nations^ Pt. IV., § 20 ; Fyffe, Modern 
E^irope, 11., 381 --31)0 ; Hertslet, Map of Europe by Treaty^ 11., 859-884, 
990-998. i See § 83. 
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whicli temiinated in the tieutraliz;ation of Luxemburg, the 
last of the three European states which have been placed in 
a condition of permanent and guaranteed neutrality. In the 
general settlement of Europe after the downfall of the first 
Napoleon, the Grand Duchy had been added to the domin- 
ions of the King of Holland as a separate and independent 
state, and made into a member of the German Confederation. 
As such its capital was garrisoned by Prussian troops, who 
remained after tlie disruption of tlie Confederation in 1866. 
France objected to their presence, and threatened war if they 
were not removed. The question was settled by a Confer- 
ence, which met at London in May, 1867, and placed the 
Grand Duchy under the collective guarantee of the {)Owers 
as a permanently neutralized territory. Prussia was to with- 
draw its soldiers, and the fortifications of the city wcu-e to 
be demolished. Belgium, as one of the states immediately 
concerned, t()ok part in tlie Confei^ence and assented to the 
concliLsions arrived at by the asvsembled |)lerjipotentiaries, 
but did not sign the treaty in which tliey were embodied. 
It contained a guarantee of the neutrality of Luxemburg; 
and Belgium, being itself a 2 )ermanently neiiti*alizcd state, 
was regarded as incapable of entering into an ejigagement 
which might involve her in war for other purposes than 
those of tlie strictest self-defence.^ Tliis iinjxirtant indica- 
tion of the nature and extent of the obligations attaclied to 
a neutralized state by tlie jiublic law of Europe lendem the 
Conference of Lojidon memorable from the point of view of 
the jurist. But it also possesses a further title to his regard. 
The five Great Powers agreed to invite Italy to join them in 
sending representatives to deal with the matters under con- 
sideration. Their invitation was hold to raise her to the 
rank of a Great Power. She has acted as such on all subse- 
quent occasions ; and her elevation seems to show that ai^ng 
the functions of primacy performed by the Great 

1 Fyffe, Modem Europe^ III., 402; Hertslet, Map of Europe by Treaty^ 
III., 1803. 2 See § 135. 
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must be reckoned the addition of fresh states to their number 
by a process of co-option. The political order established 
by the Conference of 1867 has remained in existence up to 
the present time. On the death of the King of Holland 
in 1890, and the accession of his daughter to the Dutch 
throne, Luxemburg passed under the rule of Duke Adolph 
of Nassau, since by its constitution a temale was incapable 
of reigning. But the dissolution of what was a purely per- 
sonal tie has made no difference in the neutralized condition 
of the little state. Its population sympathized largely with 
the French in the war of 1870, and were accused by Prince 
Bismarck of aiding them in various ways inconsistent with 
true neutrality. His threat to disregard the integrity of the 
Ducliy was, however, never carried into effect. Probably 
it b Ifilled its purpose by calling the attention of the authori- 
ties and the people to the tenure on which they held their 
exc( ptional position.^ 

Seas and sti’aits could be neutralized as well as territory 
if all tlie maritime powers, or even the leading ones among 
them and those specially interested in the area in ques' 
tion, agr(H?d to refrain from naval liostililies within it and 
enforce the observance of this regulation upon recalcitrant 
states. But no such neiitralizatiou has been effected except 
ill the ease of the Suez Canal, the ])reseijt position of which 
was duscribed when we were dealing with the Law of 
Peace. 2 It should be noted that the Convention of October, 
1888, which imposed upon the craial and its approaches a 
permanently neutral character, ivas signed by the six Great 
Powers, and Turkey, Spain and tlie Netherlands, More- 
over, its sixteenth article contained a stipulation that other 
powers should Ik^ invited to accede to it. It bore, therefore, 
from the first the character of a great international act, and 
is Hkely to have that quality more dee{)ly impressed upon it 
aJUme goes on. There can bo no doubt tliat it has given 

1 AinoK, Political and Legal Remedies for War^ pp. 222, 223, 

2 See § no, 
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to the canal a definite status and settled its position in 
International Law. In 1856 the Kedive Said, in a conces- 
siori to M. do Lesseps, declared that the canal and its ports 
should always be open as neutral passages to all ships of 
commerce,^ This unilateral statement was invoked by the 
great French engineer in 1882, in support of his contention 
that the British, in seizing the canal and making it the 
l)ase of their operations in Egyi)t, were guilty of unlawful 
interference with a neutralized waterway. But he stood 
almost alone in the view he took of their proceedings. Ilis 
protests were disregarded by statesmen, wlio began soon after 
they were made the long and intricate series of negotiations 
which led to the Gonvention of 1888. It is obvious tliat, had 
the canal been already neutralized, it would not have been 
necessary to spend five or six years on the discussion of plans 
for imposing a neutral character upon it. 

The best exaTn|)le of the neutralization of persons and 
things is to be found in the (ienev^i Gonvention of 1864, 
That great internatioMal doemnent ja’o tooted from iriton- 
tioiial attack, by either beliigi‘ro/nt, surgeoiis, nurses, chap- 
lains and others engaged in the care of tlie sick and wounded, 
and also extended the same immunity to ambulances and 
military hos])itals, on condition that they Avere used exclu- 
sively for their jaroper purpose, and showed side by side with 
the national flag another flag bearing a red cross on a wliite 
ground. A similar badge is to be worn on the arm by all 
persons entitled to exemption from attack or capture under 
the Convention. 2 Tlie humanitarian fcadings which prompted 
the negotiation of this instrument hav(i scfuired its obser- 
vance in subsequent wars. Each armed struggle produces 
recriminations;'"^ but it seems clear that few intentional viola- 
tions of the Convention have taken place, though the brutal 
and d6l)ased persons who are to be h)und hero and there in 

* Rritish State reapers, Kf/ypt, 2^3 (1883), p. C. 

” Treaties of the United States, pp. 

® 'I'he recent Boer war affords a strong exarn^de. The Boers frequently 
misused the white liag, and sometimes abused the Geneva Cross; but their 
treatment of the wounded was most humane. 
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the ranks of the most civilized armies have undoubtedlv 
taken advantage of opportunities to ignore its beneficent 
rules, and states have not yet seen their waj^ to make a breach 
of them punishable under their military codes. It is obvious 
that in the hurry and turmoil of an engagement incidental 
damage must frequently be done to the persons and things 
connected with the hospital service on either side. Stray 
bullets and wandering shells have no respect for the Geneva 
cross. War is in itself so terrible and so destructive that 
the best regulations can do no moT‘e than mitigate its horrors; 
and in tlie opinion of many ambulance surgeons and other 
experts the increased efiiciency of modern rifies and artilleiy 
will result in such a multiplication of the wounded in future 
conflicts that the present means of dealing with them will 
be found miserably inadequate. The Geneva (k)iivention 
has been acccx)ted hy the United States of America, all the 
Great Powers of Europe, and a host of smaller states so 
numerous as practically to cover the whole field. It may be 
regarded as part of the public law of the civilized world. 

The instances we have just given supj)()rt the doctrine 
that no true neutralization can be aecomplisbed without the 
consent of powers sufficient by their weight and numbers 
to perform a legislative act, if not for and on behalf of the 
whole family of nations, at least for and on behalf of all 
nations likely to be interested. The Great Powers speak 
for tlie whole of Europe in many matters, and therefore their 
assent to the political arrangements involved in the neutrali- 
zation of a state may be regarded as the assent of Europe, 
unless any of the smaller states openly signify their disa* 
greement. The United States were not asked to accede to 
the neutralization of Switzerland, Belgium or Luxemburg, 
partly because it was felt that they had no interest in the 
questions at stake, and partly because they had declared from 
the outset of their career as an independent nation that they 
would have nothing to do with the political system of the 
Old World. But when a great change for the better in the 
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customs of warfare came to be contemplated^ it was clear 
that International Law on such a subject could not be modi- 
fied so as to make the new rules binding upon all, unless every 
important power gave, its express consent. The accession of 
the Cabinet of Washington to the Geneva Convention was 
therefore requested ; and not till it was given in 1882 could 
the complete neutralization of the persons and things devoted 
to the service of the sick and wounded be deemed to have 
been embodied as an accepted principle in the international 
code. On the other hand the neutralization of the Suez 
Canal may be considered as having been accomplished by 
the Convention of 1888, which has been neither accepted nor 
protested against by the United States. The reason for the 
difference in the two cases is tliat American armies may be 
a movst important factor in land warfare, as the ci vil war be- 
tween the Northern and Sou U umti states conclasively proved, 
whereas American ships make hardly any use of the Suez 
Canal. In 1897, the last year for which the figures are 
available, only tliree vevssels passed through the canal under 
the flag of the United States, as against 1905 belonging to 
Great Britain. ^ 

It is necessary to add that the word neutralization and 
kindred terms have sometimes been used in a loose and inac- ' 
curate sense in treaties and other international documents. 
Rivers that have been opened to the peaceful commerce of the 
world, straits and seas on the shores of which each of the 
two contracting parties has bound itself not to erect fortifica- 
tions, have been spoken of as neutralized ; while an arrange- 
ment whereby a powerful state Inis undertaken to assist a 
weak neighbor in defending from attack an important water- 
way has l)een declared to amount to a valid and complete 
neutralization. 2 Precision of statement and cogency of 
reasoning are impossible unless the words used have a clear 

^ Statesman's Year Book for IS 97, p. 1067. 

2 For instances see Lawrence, Essays on International Law (2d ed,), 
pp. 142-166. 
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and recognized meaning attached to them. Theological 
controversies are not the only ones that have arisen for lack 
of a definition of technical terms. If the phrases connected 
with neutralization were never used save in the sense that 
our analysis shows to belong to them, more than one inter- 
national dispute would disappear for lack of material to sus- 
tain it. It is fortunate that when in 1817 the United States 
and Great Ilritain restricted by mutual agreement the naval 
force each was to maintain on the Great Lakes, and cut it 
down to a few gunl^oats useful only for the purposes of 
police,^ they did not attempt to dignify a small and sensible 
restraint upon their sovereign rights with the liigh-sounding 
name of neutralization; and it would have been well if the 
same reticence had been observed in other cases. 


§ 247. 

We have now dealt wu'th neutralized states, neutralized 
waterways and neutralized persons and things, but we have 
Neutralized por- givcii 110 coiis ideratioii to neutralized provinces, 
izod Tliey are portions of states ; and the bodies poli- 

tic to which they belong are free to make war at jileasure. 
The position of a neutralized part of an unneutralized state 
is so anomalous that we have been obliged to reserve it for 
separate treatment in this section. The most conspicuous 
instance is that Savoy, whicli was neutralized in 1815 
by the treaties of Vienna and Paris, and made to ‘‘form a 
part of the neutrality of Switzerland.” Savoy then belonged 
to Sardinia, and it was stipulated that if the neighboring 
powers were at war the j^rovince should be evacuated by Sar- 
dinian soldiers and garrisoned for the time bein^ by the 
neutral troops of Switzerland. When in 1860 Savoy was 
ceded to France, both Switzerland and the Great Powers 
declared that the original engagement of neutrality was 
given in the interests of all the parties to the treaties of 

1 Treaties of the United States^ pp. 413-416. 
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1815, and argued that, if the province were united to a great 
military state like France, there could be little or no secur- 
ity for the continuance of the special condition imposed upon 
it. France and Sardinia on the other hand contended that 
the neutrality guaranteed to Savoy was in favor of Sardinia 
only; but they were willing to agree that Fiance, as succes- 
sor to Sardinia, should fulfil the obligations arising out of 
it.^ No solution of the difficult}^ by general consent was 
reached at the time; but when in 1888 the Federal Council 
of Switzerland complained of the commencement of fortifica- 
tions by France on the neutralized territory and not far from 
the city of Geneva, tJie government of the French Republic 
recognized the justice of the Swiss remonstrance and ordered 
the works to be discontinued.'^ It is (dear, llierefore, that 
some limitation upon the oidinary riglits of sovereignty is 
acce[)ted l)y France as a condition of its tenure of Savoy. 
Yet it is im])ossible to say how far this limitation extends, 
and what amount of recognition of Savoyard neutrality could 
be askc.ul of a ])ower whiidi was (uigaged in waifare with 
France. The government of the Republic would be free to 
obtain eonscrijits from the ])opiilati()n of the i^rovince sup- 
posed to be lUMitralized, and to levy therein extraordinary 
taxes for the purj)OS(^ of supporting the war. It would not 
be obliged to evacuate the territory and allow Swiss troops 
to hold it during hostilities; for nothijig of tlie kind was 
done in the course of the great struggle with Germany in 
1870, and the pi'ecedents of that peiiod would ])r()bably be 
followed ill any future war. Rut if France is free to use 
all the resources of Savoy for warlike pui[) 0 .ses, it is hardl}' 
likely that the enemies of France will abstain from attack- 
ing Savoyard territory should they deem themselves likely 
to gain any military advantage from invasion. No German 
troops attempted to penetrate into it during the war of 1870- 

• 1 Amos, PoliUcal and Legal Remedies for War^ pp. 217, 218; Wheaton, 
International Lauo ( Dana’s ed. ), note 202 . 

2 Ann ual Register for 1883, pp. 209, 270. 
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1871 ; but the strategy of their leaders did not include mili- 
tary operations so far to the south. Had the plan at their 
campaign required it, they would undoubtedly have entered 
the province without hesitation; and it is difficult to believe 
that Italian strategists have allowed their cakiulations of the 
chances of invasion to be altered in any way by the shadowy 
neutralUy of a portion of the frontier between Italy and her 
northwestern neighbor. Considerations of a similar kind 
apj)ly to Corfu and Paxo, two of the Ionian Islands, which 
were formally neutralized by the Great Powers when the 
group to whicli tliey belong was handed over to Greece in 
1864. Tlie King of Greece engaged ‘"to maintain such 
neutrality.”^ His obligations arc nowhere expi’cssed in 
more definite pliraseology, and it is obvious that they are as 
vague as words can make them. The Gj’cek Governinent 
draws men and supj)lies from these islands, as frotn other 
portions of its domiiuons; and, that being the case, justicje 
apj)ears to demand that a power at war with Greece should 
be free to attack and occupy them. Wh(5n a wliolo state has 
been neutralized its rights and obligations are clear; but 
legal ingenuity fails before the attempt to define tlie immu- 
nities and duties of a neutralized part of a iion-neutralized 
whole. Its position is anomalous to the last degree. We 
may rest assured that sncli an artificial arrangement will not 
stand the strain of a serious war. 

Borne ])erce])tion of the difficulties we have indicated 
seems to have influenced the powers assembled in the West 
African ("ongress of Berlin, when they discussed the ques- 
tion of the neutrality of the territories comprised in the 
conventional basin of the Congo, some of which belong to 
various Europeau states. Mr. Kasson, the American pleni- 
potentiary, proposed that the districts in question should be 
permanently neutralized under the guarantee of the signa- 
tory powers. But though the project brought forward by 
him received weighty support, the Congress finally decided 
^ Holland, European Concert in the Eastern Question^ pp. 45--54. 
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against it, on the ground that a belligerent state could not 
be required to deprive itself of a part of its means of action, 
or to refrain from using a portion of its dominions. The 
representative of the United States pointed out tliat the 
development of America in the colonial epoph had been 
greatly retarded by wars between the European powers who 
held territorial possessions within it, and declared tlait his 
pt'oposition was formulated with a view to saving Africa 
from similar calamities. The object of the American (lov- 
ernment met with general coiicurreiice, and an attempt was 
made to realize it in the Final Act of the Conference, which 
was signed on Feb. 26, 1885. The eleventh article provided 
tliat “in case a power exercising rights of sovereignty or 
protectorate in the counties mentiojiod in article 1, and 
placed under the free-trade system, shall l)e involved in a 
war, then the High Signatory Parties to the present Act, 
and those who shall hereafter adopt it, bind themselves to 
lend their good offices in order that the territories l)elonging 
to this power and comprised in tlie convojitional free-trade 
zone, shall, by the common conseiit of tliis ja)wer ajid the 
other belligerent or belligerents, be placed during the war 
under tlie rule of neutrality, and considered as belonging to 
a uon-belligereut state, the l>elligercnts lienceforlh abstain- 
ing fiKun extending hostilities to the terj’itories thus neutral- 
ized, and from using them as a base for warlike operations.’’ 
Temp>orary exemption from hostilities by the consent of all 
the parties to the Avar is very different from ])e.rnianent 
neutralization. But it may be possible when iliO latter is 
impossible. Should the case contein})lated above ever ttrise, 
it will be interesting to watch wliether the l)elligerent 
powers agree to make the arrangement indicated, or are 
content to regard it as a counsel of perfection inapplicable 
to mundane affairs.^ 

^ See Protocols and General Act of the West African Conference, in 
British State Papers, Africa, A'b. 4 (IS65), pp. 146-149, 186-186, 266- 
"^68, 307. 
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§ 248 . 

One of the most important distinctions in the whole range 
of International Law is that between the two senses of the 
The diviaioiiH of ’ woixl neutval wlien used as a substantive. It 

tiie Law of Neu- . - , . ^ 

traiity. may mean either a neutral state or an individ- 

ual who is a subject and citizen of a neutral state. The 
rights and obligations of the former differ widely from those 
of the latter; and yet, owing to the ambiguity of the term 
applied indifferently to both, even approved wn’iters some- 
times use language calculated to cause error and confusion. 
Halleck, for instance, says of neutrals, While in some re- 
spects their ti’ade and commerce may be increased in extent 
and profit, it is restricted with res])ect to blockades and sieges 
‘and tlie carrying of contraband, and their vessels are sub- 
je'cvted to tlie inconvenience and annoyance of visit and search. 
Not only are they obliged to maintain strict impartiality 
towards the Ixdligei'euts, l)iit they are bound to prevent and 
punish any violation of the rights of neutrality by either of 
the parties at war with each other. Of these two sen- 
tences the first applies exclusively to neutral individuals, 
the second to neutral states. Yet there is nothing in the 
text to suggest the difference, and a student reading them 
without the aid of other sources of information would imag- 
ine either tliat neutral vessels of war were used as trading- 
sliips and subjected to belligerent search, or that neutral 
individuals were under an obligation to punish any viola- 
tions of neutrality by tlie parties to the war. liotli proposi- 
tions are not only untrue, but the very reverse of the truth. 
It would be absurd to suppose that Halleck wished to convey 
impressions so obviously wrong. His mistake lay in neglect- 
ing to make a distinction at the outset between the two great 
divisions into which the whole Law of Neutrality naturally 
falls. They are 


1 Halleck, International LaWy Ch. XXIV., § 3. 
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I. Rights and obligations as between Belligerent States 
and Neutral States. 

II. Rights and obligations as between Belligerent States 
and Neutral Individuals. 

The distinction has only to be stated in order to be recog- 
nized as just and necessary. A neutral state has many rights 
against a belligerent which from the nature of the case a 
neutral individual cannot have, and is under many obliga- 
tions from wliicli a neuti-al individual is free. On the other 
hand the neutral individual may do many acts which the 
neutral state may not do, and is subjected to many interfer- 
ences from which the neutral state is free. And just as the 
rights and obligations differ in the two cases, so also do the 
remedies. Wljen state wrongs state, the remedy is inter- 
national; but vvlien a neutral individual indulges in conduct 
which a belligerent has a riglit to prevent, the injured gov- 
ernment strikes directly at him and punishes him in its own 
courts. Idle neutral state of which he is a subject has notli- 
ing to do with the matter, unless the belligerent attempts to 
punisli for acts deemed inno(5ent by International Law or to 
inflict severer penalties than its rules allow. As we con- 
sider in detail the rights and obligations of neutrality, the 
distinction we have just drawn in outline will become fully 
apparent. 

Our two main divisions Avork out into a variety of subor- 
dinate heads, each of which will be dealt with in a se])aiate 
chapter. The following table shows in a graphic manner 
the way in which we propose to arrange the subject. 

' (1) Dutif>s of a Belligerent Stat^ towards 
Law of Neutrality as between Neutral States. 

State and State. (2) Duties of a Neutral State towards 

Belligerent States. 

I (1) Ordinary Neutral Commerce. 

XI. Law of Neutrality as between j (2) Blockade. 

States and individuals. 1 (3) Contraband Trade. 

i (4) Unneutral Service. 



CHAPTER II. 

THIS DUTIES OP BELLIGERENT STATES TOWARDS NEUTRAL 

STATES. 


§ 249 . 

The law of nations is fairly explicit on tlie subject of the 
obligations of belligerent states in their dealings with those 
of their neighbors who remain neutral in the contest. The 
first and most impoi tant of their duties in this connection is 

To refrain f rom carrying on hostilities within neutral 

territory. 

We have already seen that, though this obligation was recog- 
nized in tlieory during the infancy of International Law, it 
n'orefrnin oftcji vciy iiiiperfectly observed in |)ractice. 

modern times it has been strictly eii~ 
iieutvui terntoiv. torched, aiid any state which knowingly ordered 
warlike o|)eratioiis to be carried on in neutral territory, or 
refused to disa-vow and make reparation for such acts when 
committed hy its subordinates on tlieir own initiative, would 
bring down up(m itself tlie reprobation of (uvilized mankind. 
Hostilities may be t;arried on in the territory of either bel- 
ligerent, on the higli seas and in territory belonging to no 
one. Neutral land and neutral territorial waters are sacred. 
No acts of warfare nia}^ lawfully take place within them, ajid 
if any are ujilawfully entered upon, the offending l^elligei' 
erit ought to make am|)le reparation and apology. The rule 
is strictly construed against warring powers. Even when 

600 
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their cruisers have begun the chase of an enemy vessel on 
the high seas, they may not follow it into neutral waters, 
and there complete the capture. 

Nevertheless all authorities admit that the exigencies of 
self-defence will justify a temporary violation of neutral 
territory. But it must be confined within tlie strictest limits 
required by the necessity of the case, aiid the power which 
is obliged to resort to it should tender a prompt apology. 
The act is illegal; but if the necessity is sufficiently impera- 
tive, a wise neutral will condone it on the tender of proper 
explanations. Tlie whole question was tln'feshed out in the 
case of the Caroline^ which occurred in the course of the 
rebellion against the British authorities in Canada during 
the winter of 1837-1838. The insurgents had. occupied 
Navy Island, an island in the Niagara River, through the 
midst of wliich tlie boundary between the United States and 
the British possessions runs, and with the aid of American 
sympathizers tliey were using the steamer Caroline to tjans- 
port munitioJis of war and armed men to the island, Rj^epa- 
rations were being made to cross from it to the Canadian side, 
vvlien the British commander determined to put an end to 
the danger by seizing the insurgent vessel. He sent a body 
of men to capture her in the night at her usual moorings in 
Canadian waters. She had, however, been moved over to 
the American side, whither she was followed by the attack- 
ing party, who boarded and captured liei*, and then set her 
on tire and sent her adilft down the rapids and over the falls 
of Niagara, A corresj^ondence ensued betweem tlie two go v- 
ei*nments, each of which deemed that it had a gi ievanco 
against the other. The Cabinet of Wasliington eom})lained 
of the attack as an outrage upon the territory of the United 
States, and the British Ministry replied b^^ calling attcJition 
to the impunity enjoyed by the insurgents in fitting out 
armed expeditions on American soil. No satisfactory result 
was arrived at, and after a time the matter dropped, till its 
reappearance in a more threatening form was caused by the 



602 


THE BUTIES OF BELEXGBKEKT STATES 


arrest of Alexander McLeod in January, 1841, within the 
territory of the State of New York. He had been a member 
of the party which boarded the Caroline^ and was put on his 
trial for the murder of one Durfee who had been killed 
in the attack. Great Britain demanded his release on the 
ground that lie was acting under orders from his command- 
ing officer and was therefore an agent of the government. 
The act in which he took part was a state act, for which 
the nation assumed full responsibility. It was argued that 
under sucli circumstances an individual could not be held 
answerable in hrs private capacity; and Mr. Webster, then 
Secretary of State at Washington, admitted the justice of 
the contention, while pointing out that, as the case had come 
before the courts, the release of McLeod must be bi'ougbt 
about by judicial procedure and could not be effected by 
administrative order. Unfortunately technical dilliculties, 
since removed by act of Congress, blocked the way; but the 
accused was at last found ‘"not guilty ” by a court of the state 
of New York, and in consequence regained liis liberty on the 
main issue and not on the point raised ly the Britisli Gov- 
ernment. During the coiTespondencc upon his case tlie 
question of the capture of the Caroline revived, and T^or-d 
Ashburton, wlio iiad been sent to Washington in 1842 to 
settle all outstanding difficulties between England and 
America, expressed regret for the violation of neutral terri- 
tory and tlui absence of any explanation and a[)ology at the 
time. He, howevei*, contended that the attack on the Caro- 
line was justifiable by the test that Mr. Webster himself had 
supplied in the stjitemeiit that, in order to excuse such an 
act, it was necessary “to show a necessity of self-defence, 
instant, overwhelming, leaving no choice of means and no 
moment for deliberation.” The American Government ac- 
cepted these assurances in a conciliatoiy spirit, and the 
incident then terminated.^ It may be lield to show that 

^ Wharton, International Laio of the United States^ §§ 21, 50 e.^ o50 
Annual Register for I841y pp. 310-317 ; Annual Register for 1842^ PP- 
319-320. 
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temporary violations of neutral territory, resorted to under 
the stress of a great emergency and limited in point of time 
and magnitude to the warding off of the danger which caused 
them, are but technical offences, to be apologized for on the 
one hand and condoned on the other, but not regarded as 
serious wrongs for which substantial reparatiou is due. 


§ 250 . 

The rule of al^stention from active hostility in neutral 
waters or on neutral land has received in comparatively 
recent times an obvious and reasonable extension. It is now 
the duty of belligerents 

To abstain from making on neutral territory direct 'prepara- 
tions for acts of hostility. 

Warlike expeditions may not be fitted out within neutral 
i)orders, nor may neutral land or waters be made a base of 
operations against an enemy. The lighting Toiibstain 
forces of a belligerent not be reinforc.ed or 
I'ccruited in neutra,! territory, and supplies of llir-Icts o/S 
arms and warlike .stores or other eqiii})Tnents of 
direct use for war may not be ol)taincd therein. But these 
prohibitions do not extend to remote uses, and the supplies 
and equipments that are useful for such pui’poses as sustain- 
ing life or canning on navigation. Provisions may be pur- 
chased by belligerent ships lying in neutral ports, and they 
may take on board masts, spars and cordage?, and eveii 
undergo repairs; but nothing beyond what is necessaiy to 
make them seaworthy must be done to them. Any stru(*tural 
e;hanges that increase their efficiency as instruments of attack 
and defence are strictly forbidden, as well as any augmenta- 
tion of their warlike force. A neutral state may, if it 
chooses, restrict the amount of innocent supplies allowed to 
belligerent ships who take advantage of the hospitality of 



604 


THE DUTIES OF BELLIGERENT STATES 


its ports and waters, and a usage is springing up of permit- 
ting snch vessels to take on board only a limited quantity of 
coal. A distinction must, however, be drawn between pro- 
hibitions which depend entirely upon the will of the neutral 
and prohibitions which are imj)oscd by International Law. 
The former can be made or unmade, strengthened or relaxed 
at pleasure; and as long as they are reasonable in themselves 
and applied with absolute impartiality to both sides in the 
struggle, no power has any reason to complairu The latter 
are fixed and constant, and if a belligerent ignores them or 
a neutral suffers them to be ignored, the aggrieved parties, 
whether neutral or belligerent, can demand reparation and 
take means to ])revent a repetition of the offence. 

We have seen tliat a belligerent is bound not to use neu- 
tral territory as a base of operations, or as a convenient placa; 
for Uie organization of warlike expeditions which may pro- 
ceed fi’oin tlienoe to attack the enemy or prey upon his conn- 
inerce. l^ut it is impossible to understand the nature and 
extent of these obligations without an examination of the 
exact sense to be attached to the two phases, “ base of opera- 
tions” and “Avarlike expedition.” The former is a technical 
term of the military art, and was introduced into Interna- 
tional Law when the gi'owing sense of state-duty rendered 
it necessary to define Avith accuracy the limits of belligerent 
liberty and neutral forbearance. It is to be found in the 
second of tlie three rules of the Treaty of Washington of 
1871 ; ^ blit the GeneAux arbitrators did not attempt to explain 
it in their aAvard. Hall quotes from Jomini, the great French 
writer on the art of war, a definition of a base of operations 
as a place or station "" from Avhich an armydraAws its resources 
and reinforcements, that from which it sets forth on an offen- 
sive expedition, and in which it finds a refuge at need.”^ 
He goes on to contend that “ continued use is above all things 
the crucial test of a base”; and it is difficult to resist the 


1 See § 263. 


2 International Zaw^ § 221. 
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arguments in favor of this view, which applies to a fleet or 
a single ship as well as to an army or a detachment of troops. 
The drawing of supplies once or twice from a given point in 
the course of long-continued hostilities will not make it into 
a base. Constant communication must be kept up with it, 
from it a stream of supplies must flow', and the w'ay to it 
must be open for trains and convoys to pass and re pass. 
General Sherman, in his march through Georgia in the 
autumn of 1864, was said to have cut himself off from his 
base, because for several weeks he was out of reach of com« 
munications from his own side, nor could he draw stores and 
reinforcements from any point in the possession of the 
northern forces. The fact that he took provisions and forage 
from place after place passed by his army on its march did 
not make any of them into a base of operations, because the 
element of continuous use was wanting. Now' if we apply 
those considerations to assist ns in determining the sense to 
be put upon the plirase wdien we find it in a rule of Inter- 
national Laws w'e sliall be forced to tlie conchision that a 
bcriigorent does not make neutral territory or a neutral port 
into a base of opea'ations by obtaining in it once or twdee, or 
at infrequent intervals, such things as provisions, coals and 
naval stores. It is true that tlierc are some articles so 
directly useful for purposes of hostility that to take even a 
single supply of them is forbidden. But these restraints are 
imposed by the law of nations directly and in so many words. 
They are not left to be derived by construction from an 
interpretation of general terms. Other matters must be re- 
ferred to in the prohibition of the use of neutral territory as 
a base of operations. Undoubtedly it is aimed at the fre- 
quent drawing of stores and equipments from depots situated 
in neutral territory and always open to the bellig-erent for 
the replenishment of his magazines. Each separate supply 
may be innocent in itself, or at most of a doubtful nature. 
It is their constant recurrence which makes them illegal. 

We have next to consider what is meant by a warlike ex- 
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pedition. Its simplest form was exemplified in the case of 
the Twee Gebroeders,^ An English ship of war lying in neu- 
tral Pi’ussian waters had sent out boats, which captured 
several Dutch merchantmen just outside the limits of neu- 
tral jurisdiction, and Lord Stowell released them on the 
ground that no proximate acts of war could be allowed to 
originate in neutral territory. Tins occurred in 1800, and 
some yeais afterwards the more complex Terccira affair de- 
veloped still further the doctrine of expeditions. In 1828 
a civil wai‘ broke out in Portugal between the partisans of 
Donna Maria, the youthful constitutional sovereign, and 
those of her uncle, Don Miguel, who had seized the throne 
as the cliampion of absolutism. A body of troops in the ser- 
vice of Donna Maria, being drivcni out of Portugal, took 
refuge in England, and, along witli otlicr Portuguese adher- 
ents of the constitutional cause, ondeavonHi to tit out an 
expedition in favor of their mistress. The British (Toverii- 
merit warned them that it would not allow the execution of 
such a design, and was informed in re})ly tliat the only object 
of the refugees was to send unarmed I^>rtnguese and Brazil- 
ian subjects in unarmed merchant vessels Brazil. Early 
in 1820 about seven hundred men under CU)unt Saldanha 
embarked at Pl 3 mioutli in four unarme<l vessels, nominally 
for Brazil, but reall}’ for Terceira, one of the Azores which 
had remained faitliful to Donna Maria. They were unarmed, 
but under military oommaud ; and the arms intended for tliem 
had previously been shipped as merchandise from another 
port. Off Port Praya in Terceira they were intercepted by 
Captain Walpole of tlie Hanger^ who had been despatched 
fi'om England to see that they did not land in the Azores. 
He told Count Saldanha that tliey were free to go where they 
would, except to the islands. On the refusal of tlie Portu- 
guese commander to give up his purpose or yield to anything 
but force, his vessels were escorted to a j)oint within five 
hundred miles of the English Channel. Captain Walpole 
^ Robinson, Admiralty III., 102. 
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then returned to Terceira, and the baffled expedition put into 
Brest. The case established the doctrine that, when a war- 
like expedition is fitted out on neutral ground against a bel- 
ligerent, its individual members need not be armed in order 
to bring it within the purview of the law, if only they are 
organized as soldiers and placed under military command. 
The conduct of the British ministers was challenged at the 
time in Parliament, but they secured a majority in both 
Houses. Jurists have generally held that they were right 
ill their view of the illegality of the ex])edit ion, and w'rong 
in the means they took to stop it. They slronld have pre- 
vented its departure from British wat(;rs A\Jier 0 they had 
jurisdiction, instead of coercing it in Portuguese wat(M*s and 
on the high seas where they had none. By the ])i' 0 (icedings 
they ordered tlicy violated the territoi’ial sovereignty of 
another state in their zeal to prevent a violation of their 
own.i 

Another point in connection with expeditions Avas raised 
in 1870, when a large number of FrentdiuKUi and (Germans 
resident in tlie United States returned to their own country 
at the outbreak of the Franco-Piaissian War, in order to fulfil 
tlieir obligation of militaiy service. As long as they trav- 
elled singly or in small groups as ordinary passengers, no 
international (piestion could by any possibility arise. But 
in one case as many as twelve liundred Fnmch snbjetds em- 
barked at New York in two Frencl) s]ii{)s wldeli carried a 
cargo (d rifles and ammunition. The attention ot Mr. Fish, 
then Secretary of State in President (Grant’s Uabinet, Avas 
called to the matter. He decided tliat the vessels (amid not 
he looked upon as constituting a Avar like expedition against 
Germany; and there can be little donbt that he was right.^ 
The Frenchmen were nnarmed and unofficered, d'here was 
no attempt to submit them to military discipline, and though 

^ Phillirnore, International Law^ TIT., §§ CLIX., CLX.; Cobbett, Lead- 
iaig Cases on Intern a tion.fil f.aw. pp- tSo. 

- Hall, International Law^ § 22iJ. 
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it was not denied that they would be enrolled in the fightijjg 
forces of their country as soon as they reached its soil, it was 
held that they did not leave New York in an organized con- 
dition* Their warlike uses were too remote for them to he 
considered as a portion of the combatant forces of France in 
such a sense that American neutrality was violated by their 
departure, though they could have been made prisoners of 
war if the vessels which carried them had been captured on 
the voyage by (lerman cruisers. 

The three cases we have given will enable us to form a 
fair idea of what constitutes a warlike expedition. It must 
go forth with a present purj)ose of engaging in hostilities; it 
must be under military or naval command; and it must be 
organized witli a view to proximate acts of war. lint it 
need not be in a position to commence ligliting tlie moment 
it leaves the shelter of neutral territory; nor is it necessary 
that its individual members should carry with them tlie 
arms tliey }io])e soon to use. When a belligerent attempts 
to organize portions of his combatant forces on neutral soil 
or in neutral waters, he commits thereby a gross offenc(‘ 
against the sovereignty of the neutral government, and 
probably involves it in difficulties with the other belligerent, 
who suffers in proportion to his success in his unlawful enttn- 
prise. I he injured neutral may not only demand reparation 
and indemnity, but may also use force, if necessary, to pre- 
vent the departure of expeditions from its territory or seize 
the persojis and things of which they are (H:)m[>osed. The 
exact limits of its powers and duties in siiel) cases will be 
discussed wlieii we deal with the oblignitions of neutral states 
towards belligerent states.^ Here we need do no more than 
lay down the general principle that its operations sliould be 
confined to its own territory and its own jurisdiction, with- 
out stopping to inquire whether there are any exceptions to 
this rule. 


31 See § 264. 
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§ 251 . 

We will consider next the duty of belligerent states 

To obey all reasonable regulations made by neutral states for 
the protection of their neutrality. 

This duty relates chiefly, though not exclusively, to mari- 
time affairs. The laud forces of the combatants aie not 
permitted to enter neutral territory; but, uii- on loobeyaii 
less a neutral ex|)re.ssly forbids the entry of 

in- . ,• .1 *^- rieutml stfites for 

belligerent war-ships, they may ireely enjoy uih protection of 
the hospitality of its ])orts and waters. Per- “‘Utrauty. 
mission is assumed in the absence of aiiy notice to the con- 
trary, but nevertheless it is a privilege l>as(Hl upon the 
consent of the neutral, and therefore capable of being accom- 
panied by any conditions he chooses to impose. Ikvlligerent 
commanders can demand that tliey shall not l)e asked to sub- 
mit to unjust and unreasonable restraints, and that wluitever 
rules are made shall be enforced impartially on botli sides. 
But further they cannot go. Wdiere they enter on suffer- 
ance they must resjiect the wishes of those who permit their 
presence. Only when their vessels are drivmi l)y stress of 
weather, or otherwise reduced to an unseaworthy condition, 
can tliey demand admission as a maiter of strict law. Tlieir 
right to shelter under such circumstances is called the Right 
of Asylum, and it cannot be refused by a neutral without a 
breach of international duty. 

In recent times neutral states liave acted upon their right 
of imposing conditions on belligerent vessels visiting their 
poids. The twenty-four hours rule is the oldest and the 
most common. It lays down that, when wair vesseds of 
opposing lielligerents are in a neutral port at the same time, 
or when war vessels of one side and merchant vessels of the 
other ai’e in the like pixidicament, at least twenty-foui’ hours 
shall elapse between the departure of those who leave first 
and the departure of their opponents. The object of this 
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injunction is to prevent the occurrence of any fighting either 
in the waters of the neutral or so close to them as to be dan- 
gerous to vessels frequenting them. Sometimes the word 
of the commanders that they will not commence hostilities 
in or near neutral territorial waters has been accepted as 
sufficient. Greater precautions were generally taken for the 
restraint of jrrivateers; but the practical abolition of priva- 
teering by the Dccdaration of Paris has made obsolete the 
distinction between two classes of belligerent cruisers. Tlie 
possibility of evading the twenty-four hours’ rule was shoAvn 
by the condiuit of the United States steamer TiiHcarora at 
Southampton, in December, 1861, and January, 1862. The 
Southern cruiser Nashville was undergoing repairs in the 
harbor, and by keeping steam up, claiming to }>recede Iict' 
wlicnever she attempted to depart, and then returning witliiii 
a day, the Tusearora really blockaded her in a British port. 
Tn the end a British sliip of war, exercising a right wliicb 
a neutral possesses iji extreme cases, ^ escorted the Nashville 
[)ast the Tiiscarora and out to sea, wliile the latter was for- 
bidden to leave the port for twenty- four hours. ddiis and, 
otlier cireums lances caused the British Government to issue 
on Jan, 31, 1862, a series of neutrality regulations more 
stringent than any hitlierto |)ul)lished. dliey provided that 
no ship of war of either belligerent should be permitted to 
leave a Bi itish port fiom wlii<di a ship of war or merchant 
vessel of the other belligerent had })revi()usly departed, until 
after the expiration of at least twenty -four hours from the 
departure of the latter. They laid down further tliat war 
vessels of either belligerent should be required to depart 
within twenty-four hours of their entry, unless they needed 
more time for taking in innocent supplies or effecting lawful 
repairs, in winch case they were to obtain special permission 
to remain for a longer period, and were to put to sea within 

1 Wheaton, International Law (Dana’s ed.), note 208. 

-British State I Vipers, North America ^ No. 2 {1873)^ pp. 242-244; 
Wheaton, International Law (Lawrence’s ed.), note 216. 
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twenty-four hours after the reason for their remaining ceased. 
They might freely purchase provisions and other things 
necessary for the subsistence of their crews; but the amount 
of coal they were allowed to receive was limited to as much 
as wiis necessary to take them to the nearest port of their 
own country. Moreover, no two supplies of coals Avere to be 
obtained in British waters within three months of each 
other. ^ These restrictions upon tlie liberty of belligerent 
vessels in British ports have been reiinposed in subsequent 
wars. The United States adopted them in 1870 at tlie out- 
break of the conflict betAveen France and Germany,^ and 
other powers have copied them wholly or in part. In fact 
they have become so common that they are sometimes re- 
garded as rules of International Law. Tliis is especially the 
case Avith regard to the supply of coal. It is often said that 
a neutral state is bound to allow belligerent cruisers to take 
on board no moie than is sufficient to caiay tliern to the near- 
est port of their OAvn country. Sueli an obligation is un- 
known to the law of nations, Avhich arms neutrals with 
authority to impose Avhat restraint tliey deem necessary, but 
does not eondeirin them if they impose none. It classifies 
coals, not Avitli arms and ainmunition, the supply of wliieh is 
prohibited, but willi provisions and naval stores, the supply 
of Avhich is allowed. It is a grave question Avhetlier the rule 
ought not to be changed. In modern naA^al Avarfare spee<l is 
becoming more and more important, and coal is as much a 
necessity for lighting purposes as gunpoAvder. The presence 
or absence of a full supply of it may make all tlie difference 
between victory or defeat in a naval engagement, and deter- 
mine Avhetlier a cruiser is to be an effective (commerce- 
destroyer or a useless log. There is good reason, thei-efore, 
for making it into a forbidden commodity; but the change 
must be effected by general consent or universal custom, and 

^ British State Papers, lieport of the Neutrality Laws Commissioners, 
pp. 77, 78. 

2 Wharton, International Law of the United States^ § 402. 
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meanwhile nothing is gained by representing limitations of 
supply due to the will of the neutral as restraints imposed 
by the international code. Belligerents are bound to submit 
to reasonable regulations in this as in other matters^ and 
neutrals are bound to take efficient means for the protection 
of their neutrality ; but no more precise obligations have as 
vet been laid upon them. 

In modei n v ars the armed vessels of the combatants have 
not been allowed to bring their prizes into neutral ports ex- 
cept in the cases covered by the Right of Asylum. Till 
recently, free entry was permitted, and prizes were sometimes 
adjudicated upon, and even sold, while lying in neutral 
waters, when it was not safe to bring them into a port of the 
captor’s country. These practices caused much discussion 
as to the limits of tlie jurisdiction of Prize Courts, and were 
inconsistent wdtli the newer and stricter views of state- 
neutralit}". Tlie transition from them to tlie present custom 
of total exclusion is seen in the regulations issued by the 
neutral maritime states during the struggles of the middle 
of the present century, especially tlie American Civil War. 
Some powers allowed prizes to be brought in by belligerent 
cruisers, but prohibited the sale of them in their ports and 
waters ; others excluded tliem from certain [lorts and admitted 
them into the rest; while a third group excluded tliem alto- 
gether.^ The practice of total exclusion lests upon a wdde 
basis of recent custom, and is not likely to he departed from 
by civilized states; but at present it can hardly be regarded 
as obligatory, though in time it vrill probably become so. 

In land warfare belligerent troops are excluded from neu- 
tral territory. Instead of being allowed, like sea forces, to 
come and go freely unless the government of the neutral state 
expressly forbids their entry, they are kept out altogether, 
not by the mere will of the neutral power, but by the common 
law of nations. The only case in which they may be per- 

1 British State Papers, Beport of the Neutrality Laws Commissioner Sy 
pp. 39-79. 
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mitted to cross neutral borders occurs when they are driven 
over them by the enemy. Under such circumstances human- 
ity forbids that they should be driven back to captivity or 
death by lines of neutral bayonets; but at the same time 
impartiality demands that they shall not be allowed to use 
the territory they have entered as a x>lace of refuge, in which, 
safe from |)ursuit, they can reorganize their shattered forces, 
and from which they can sally forth to renew the conflict 
when occasion offers. The two are reconciled by tlie |)ractice 
of disarming them as soon as they cross the fiontier and 
retaining them in honorable detention till the conclusion 
of the war. This is called interiiing and the trooxis so treated 
are said to be interned. They are bound to submit to the 
])rocess and to make no attempt to compromise the neutrality 
of the state in which they find asylum. The exx)enses to 
which it is x»ut iu consecxuence of their presence slioiild be 
rex)aid by tlieir own government. Tlie last exaTnx)le of in- 
ternment occurred in 1871, when eighty-five tliousand ragged 
and starving French troox>s, the wreck of Bourbaki’s army, 
took refuge within the Svvdss frontier from llici x^^rsuit of 
Manteuffel in tlie closing days of the Franco-derman War, 
They received permission to cross it by s|)e( ial convention 
between tlieir commander, General Clinchant, and tlie Swiss 
General Herzog, and were at once disaiincvd, (tlothcd and fed 
by the orders of the central government of tlie Helvetic 
Rexmblic. At the conclusion of they returned to 

France under an agreement between the two countries which 
Xirovided for the x^^^yui^jnt by the latter of a lum}) sum to 
defray the costs to which the administration and citizens of 
Switzerland had been x>ut in consequence of their xjresence.^ 

^ Fyfl:e, Modern Europe^ III., 462 ; Annual liegister for 1S71, i)p. 160, 
161 ; Calvo, Droit International^ § 2336. 
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§ 252 . 

Every belligerent lays under a strong obligation 

To make reparation to any state ivhose neutrality it may have 

violated. 

International Law contains no precise rules as to the exact 
form wliich such reparation should take. It certainly re* 
quires the restoration of propeily illegally captured, when 
(4) Tonmko ships OT goods liave bceu seized within neutral 
jurisdiction; but it does not go further and 

trail ty it may have ^ i i • i • • 

violated. prescribe the scale on which indemnities 

should be calculated, or the w'ording of apologies, or the 
forms to be used in pa^^ing ceremonial honors to the 
flag of the injured state. These details arc kdt to be settled 
by negotiation at the time; and all wo are al>le to say about 
the matter is tliat the reparation should be adequate and ^ 
pro])ortioned to the gravity of the offence. In all cases it 
must be made to tlie injured neutral, whose duty it is to 
deal with the other belligerent if loss lias fallen u])on him in 
consecpience of the violence complaiued of. For instance, 
when the commander of a ship of war seizes a vessel belong- 
ing to his enemy in neutral waters, the neutral government 
demands from the country of tlic olTender the surrender of 
the prize, or takes possession of it if it is within the juris-* 
diction, and, having obtained coritrul of it, restores it to the 
original belligerent owner, either by administrative act or 
through tlie inachinory of a Prize Court. If the neutral 
state is unable or unwilling to obtain satisfaction from the 
offending belligerent, serious complications are likely to 
follow. It exposes itself to the risk of similar outrages 
from the injured side. Claims for indemnity may be made 
against it, and it may even be tlueatened with war. 

Violations of neutrality b}’' a belligerent may take as many 
forms as the duties they contravene. Like other offences 
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they may be gross or slight, committed in heedlessness and 
hot blood or carefully planned and executed according to a 
predetermiiied method. They are generally the unauthorized 
acts of over-zealous or unscrupulous subordinates. The ap- 
propriate reparation varies from a formal apology to a serious 
Immiliation. In important cases the matter is brought by 
diplomatic complaint before the gOA^ernment of the offending 
state; and it is expected to undo tlie wrong as far as possible, 
punish the perpetrators, and give Avbatevtir satisfaction is 
deemed just and proper. A good example of executive 
action is afforded by tlie case of the Florida^ one of the Con- 
federate cruisers in the American Civil War. In October, 
1864, she was seized in the neutral Brazilian port of Bahia 
by the Federal steamer Wachusett and l>roug]it as a prize to 
the United States. Brazil at once demanded reparation, and 
the government of Washington disavowed tlie act. Full 
satisfaction was offered by ]\Ir. Seward, then Secretary of 
State. Tlie commander of the Waehusett was tried by (jourt- 
martial; the United States consul at Bahia, who had advised 
the attack, was dismissed; the Brazilian flag was saluted on 
tlie spot where the capture took place ; a,nd the crow of tlie 
captured vessel were set at liberty. Tlie Florida herself, 
ought, it was admitted, to have been delivered over to the 
Brazilian autliorities ; but sla* was run into and sunk in 
Hampton Itoads by a Federal transport, and it wais therefoix^ 
im[>ossible to restore her.^ 

It is sometimes held that states engaged in hostilities 
possess a right to make use of and even destroy vessels 
and other ])ro])erty belonging to neutral individuals and 
found witliin the limits of belligerent authority, if the exi- 
gencies of warfare reruhu’ such use or destruction a matter of 
great and piv'ssing importance. 4'liis real or snj)})Oscd right 
is called Droit d' Anj/arie or A)i;/aria, wliich has been angli- 
cized into Anearv. Another name for it is Frestation. 

1 Wharton, Inter yinUonal Law of the United States^ §§ 27, 399 ; Wheaton, 
International Law (Dariahs ed.), note 209. 
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Undoubtedly the property of neutrals permanently situated 
in belligerent territory must share the risks of war^ But 
when the right to deal with it is extended to cover the seizure 
of neutral vessels trading in belligerent ports and their use 
as transports for an expedition against the enemy, we may 
well hesitate to accept a doctrine so inconsistent with ac- 
knowledged principles. Nothing but long and uninterrupted 
usage can justify a practice which runs counter to the rudi- 
mentary principle that a belligerent must make war with his 
’own resources. If he can seize neutral ships, there seems no 
reason why he may not also seize neutral specie, neutral 
arms and even neutral subjects. If the methods of a bandit 
are forbidden in some matters, why not in all? Unfortu- 
nately there can be no doubt that the practice of states, even 
in modern times, has permitted such seizures as we are dis- 
cussing. In most cases payment has been made for the 
service rendered, and there are in existence treaties which 
provide for compensation. Hall discusses the matter fully, 
but cautiously" refrains from expressing a decided opinion 
upon it.^ lie cites a number of continental writers and 
refers to several cases, the general result of which is to 
justify seizure under stress of extreme necessity. Phillimore 
declares that it can be excused by nothing short of an emer- 
gency ‘‘which would compel an individual to seize his 
neiglibor’s horse or weapon to defend his own life.”^ Most 
of the jurists who have dealt with the subjc^ct do not dis- 
tinguish between acts which, though contraiy to law, are 
condoned on the plea of necessity^, and acts which may be 
lawfully done under certain conditions and in certain cir- 
cumstances. Angary belongs to the former class. In the 
words of Dana, “ it is not a right at all, but an act resorted to 
from necessity, for which apology and compensation must 
be made, at the peril of war.”® The last instance of it bears 
out this view. In 1870 the Gemians sank six English 

1 International Law, § 278. ^ International Law, III., § XXIX. 

® Note 152 to Wheaton’s International Law* 
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merchant vessels in the Seine at Duclair to stop the advance 
up the river of some French gunboats. Compensation was 
demanded and given, and the act was excused on the ground 
that the danger was pressing and could not be met in any 
other way.^ Angary is no exception to the rule that the 
belligerent is bound to make reparation to the neutral for 
any violation of neutral rights of which he may have been 
guilty. 

1 Annual liegister for 1870^ p. 110. 



CHAPTER III. 

THE DUTIES OF NEUTRAL STATES TOWARDS BELLIGEREN7’ 

STATES. 


§ 253 . 


The rules wliieli prescribe the duties of neutral states in 
their dealings with l)elligerent members of the family ol 
nations are of two kinds. Some of them are 
|)erfectly clear, dliey order delinite acts and 
eiit or aiiou ri) (jinissions and point to a course of conduct well 

ono side v»rivik'g-es i i • i* i 

(leniod to the knowii to bc binding on tlic parties concerned. 

«ther. . .. , ' ^ . /-'v • • 

Otliers are indelinite and uncertain. Ojiinions 
and practices are divergent as to tlie matters wltli ^vdiicli they 
deal, and it is impossible to say that the actions of states 
with regard to them can be forecast with any degree of 
coniidence. In the statements and discussions which follow 
we will endeavor tf» distinguish carefully between what is 
matter of undoubted oliligation and what rests., only upon 
disputed views of justice and exjiediency. 

One of the most universally recognized duties of neutral 
states is 


to give armed assistance to either helligerent or allow to 
one side privileges denied to the other. 

This is involved in the very idea of neutrality. We have 
already traced the steps whereby a recognition of the fact 
that under ordinary circumstances a neutral cannot assist 
either belligerent Avith troops or ships became general among 

618 
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civilized states ; and we have seen how the only question 
seriously debated in this connection for more than a century 
was whether limited succors might be given in pursuance of 
an antecedent engagement.^ There is a great preponderance 
of modern opinion against such aid, which is obviously 
inconsistent with the duty of absolute impartiality In tlie 
treatment accorded to each of tlie parties to tlie struggle. 
For the last hundred years practice has squared witli prin- 
ciple. Not only has there l)een no instance of the grant by 
a belligerent to a neutral of naval or military contingents 
under the provisions of a treaty made before tlui war, but 
even covenants to give far less marked assistance luive been 
steadily discountenanced and are now unknown. Tims some 
of the provisions of the treaty of 1778 betAveen the United 
States and France were a sourc'-e of great eml)arrassnieiit to 
Washington and his Cabinet Avlieii England and France went 
to Avar in 1793. The seventeenth and twenty-second articles 
gave to Frencli sliijAs of war and i)riv^atcers the exclusiA^e 
])rivilege of bringing their prizes into Anieih^in |)orts; and 
[)rovided tliat privateers of any nation at war witli J^rauce 
should be forbidden to tit tliemselves tlierein, or s(dl their 
prizes or otlan' merchandise, or buy more provisions tlian 
were necessary to enable them to reach ihc nearest port of 
their own country, Avliereas the privateers of France were 
free to do all these things. ^ Great Britain com])laim‘d of the 
ad vantagej^ accorded to her enemy ; and Wasliington’s c {forts 
to preserve a strict and self-respecting neutrality were seri- 
ousl}^ hampered by treaty obligations fi*om whieli Ik; (H)uld 
not escxipe. Negotiations were entered into with l"rance on 
this and other matters. They Avere exceedingly eonq^licaited, 
and led at first to a inpture. But in 1800 tliey wan*e brought 
to a successful termination by a coiiA^ention whicli did not 
re-enact the objectionable sti])ulations of the treaty of 1778.^ 

^ See §§ 244, 245. Treaties o f the United States^ pp. 801-4508. 

^ Treaties of the Umted States, pp, 822-^381 ; Wjjart.on, International Law 
of the United States, §§ 148 a, 399. 
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The United States were thenceforth free to hold the balance 
even between warring powers ; and it has been the policy of 
other nations to obtain for themselves a similar liberty. At 
the present time a neutrality conducted on other principles 
would not be tolerated. 


§ 254. 

We will consider next the duty incumbent on neutral states 

jVot to mpply belligerents with money or instruments of 

warfare. 

By supplying belligerents with money or arms or stores 
neutral stiites would lielp them almost as much as if they had 
( 2 ) Not to military or naval contingents. The reasons 

Nvliicli j iistify tlic prohibition of tlie latter apply 
ineiits of wartaro. tlic formcr. Ncutral govemmeiits 

may neither give nor lend moru^y to a belligerent government, 
and the gift or sale of arms, ships and other instruments of 
warfare is for1)idden to them. 'Frading is not one of tlie 
ordinary functions of a national administration. A state 
contravenes its neuirality when it goes out of its way io 
make baigains witli the agents of foreign and bcdligerent 
powers, for the purpose of trjinsf erring to them l)y a commer- 
cial transaction weapons whicli are certain to be used against 
the forces of a fj-iend. A gratuitous transfer is still more 
repreliensible. it would be justly regarded as inconsistent 
with the condition of neutrality. But it may be doubted 
whether a government is l>ourid to stop the pcudodical sales 
of old arms and stores from its arsenals, even though it has 
good reason to believe that agents from its belligerent neigh- 
bors will attend and buy. The more excellent way is to 
refrain from sncli transactions, especially when they are con- 
cerned with ships. When in 1863 tlie British Government 
discovered that owing to the sale of an old and unserviceable 
gunboat, called the Victor^ to a private firm, it liad found its 
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way into the hands of Confederate agents, orders were given 
that no more siiips of the royal navy should he sold till tlie 
war was over. ^ A case on the other side occurred in the 
United States in 1870. Congress had passed an act two years 
before, authorizing the Secretary of War to sell such arms 
and stores as were unsuitable for use. Sales had couunenced 
when the war between F ranee and Germany broke out ; and 
the administration saw no reason to discontinue them in 
consequence. Agents of the French Government made large 
purchases, which were paid for through a Frencli Consul. 
From September to December, 1870, as many as 55 cannon 
and 378,000 muskets were exported from New York to 
France. In tlie following year the Senate of the United 
States appointed a committee to investigate the subject. 
Their report justified tlie action of the executive, on the 
ground tiiat the sales were but the continuation of a series 
which liad begun before tlie commencement of the war, and 
that, instead of any preference being given to the belligerents, 
persons suspected of being tlieir agents were denied oppor- 
tunity to pureliase. It declared that the goveiaiment did 
not know' at tlie lime of sale tliat those who bouglit were 
acting on behalf of France, but added that even if t he bead 
of the hrencli state bad ap[)eared in person an a buyer it 
would liave been lawful to sell to him in pursuance of a 
national jiolicy adopted prior to the coniirieiicement of hos- 
tilities.*^ Tlie case seems 1 1 > liave come very neai' the liorder 
between the permitted and the forbidden. It is ])ossil)le to 
hold that as a matter of strict law the American Govm'nment 
was not absolutely bound to discontinue its sales, and yet to 
regret that a wider inteiqiretatioxi was not jlaced upon tlie 
undoubted obligation of giving no assistance to either party 
in the contest. 

There can be no doubt that the gift or loan of money 
from a neutral government to a belligerent government is a 

1 British State Papi^rs, North AmeHca, No. 2 (1873)^ pp. 104, 105. 

^ Wharton, International Law of the United States^ § 391. 
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grave offence, and the same may be said of the guarantee 
by a neutral power of a loan issued by its belligerent friend. 
The conduct of the American envoys at Paris in 1798, when 
they refused on behalf of their government to consider the 
application of the Directory for a loan to France, then at 
war with Great Britain, was in strict accordance with Inter- 
national Law.^ All the writers who touch upon the subject 
are agreed that it is a violation of neutrality for a state 
which is not a party to a war to lend money to one which is. 
The uncontroverted opinion of modern publicists, backed by 
the general custom of civilized states, constitutes a mass 
of authority from wdiich there is no appeal. But, owing 
largely to neglect of the fundamental distinction between 
neutral governments and neutral subjects, a. grou]) of jurists 
of good repute ext(md the rule far beyond the j)i'acticc on 
which it depends. Eitlier tliey declare in so many wn)rds 
that neutral individuals may not lend money to belligerent 
states, or they use ambiguous phraseology wbicJi seems to 
include private persons w^ithin the- sco]>e of its proliiljitions.^ 
Never was a moi*e unfounded doctrim^ set forth by able and 
learned men. Money is a form of nn^rchandise, and neutral 
individuals constantly trade in it Avitb belligei’cnt govern- 
iiients. It can ])e transferred Avith the greatest ease, far 
more easily, in fact, tlian oilier commodities, (aimmercial 
transactions in it coidd not l>c prevented, (;xce])t by an 
amount of espionage and interfereiK'e wbicli Avould outrage 
human nature and render all trade impossihle. No war of any 
magnitude takes place without a free resort by tlie comba- 
tant powers to neutral money markets. The stoi-k in loans 
issued to [irovidi^ funds for the conflict is bought and sold 
in other countries, just as freely as shares in foreign mines 

1 Wharton, International Law of the United States, §§ 148 390, 

2 e.(/. niiHitscljli, Droit International Codijie, § 76‘8 ; Calvo, Droit Interna^ 
tional, § 2331 ; llallork, International Law, Ch. XXIV., § 10 ; Phillimore, 
Inter tialUnial Laiv^ MI., § CLl. ; Kent, Commentary on International LaWy 
( Abdy’s ed.), Ch. VIIL 
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and railways. At the present moment (August, 1894) the 
belligerent governments of China and Japan are besieged 
]jy offers of money from groui)S of European investors. 
Vv'^hen practice points entirely in one direction it is idle to 
pit against it a so-called rule based on nothing better than 
[lie statement that gold is a prime necessity in war. It cer- 
tainly is ; and nearly all agree that a belligerent may lawfully 
confiscate any supplies of it he may find in a neutral vessel 
on its way to his enemy. Money is (iontraband of war, andi 
must be treated like other articles in the same category. ^ 
The neutral trader in it lends at his own risk, but he com- 
mits no breacih of the common liiw of nations hy lending, 
and Ills government is under no obligation to att(3mpt the 
impossible task of preventing Iiini. When in 1823, the 
Ibltish Cabinet consulted its law officers as to the legality 
of suhscriptions and loans for the use of one of two bellig- 
erent stat(;s l)y individual subjects of a nation professing 
;iiid maintaining a strict neutrality between them/' it re- 
ceived in re})ly an opinion to the effect that voluntary sub- 
scriptions of the nature alluded to av(u* 6 inconsistent with 
neutrality and contrary to the law' of nations. But with 
respect to loans tlie distiuguisluMl lawyers consulted, among 
wliom Avas Co])h'y, afterAvards l^ord l^yudhurst, declared that 
'"according to the opinion of Avriters on the law of nations 
and the practice which has prevailed, tlu*y would not be an 
infringement of neutrality.” The documents in whicih these 
\ iews arc? embodied are printed at length l)y Sir Sherston 
1 hiker in a note to bis edition of flalleck but they cer- 
tainly give no su|.>por*t to the opinions expi-cssed in the text 
of the book against the legality of commercial transactions 
in money betAveen neutral individuals and belligerent gov- 
ernments. Even iji deciding, and rightly deciding, that vol- 
untary gifts and subscri|)tions were illegal, tlie British law 
officers took care to add tliat the belligerent against whom 
they were directed would not have tlie right to consider 
i See §§ 277-279. ® International Law, II., 196-197. 
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them as constituting an act of hostility on the part of the 
neutral government. Moreover, they abstained from recom- 
mending a prosecution of the subscribers on the ground that 
it would be almost certain to fail. There has never been 
any question among competent authorities of instituting 
legal proceedings against neutral subjects concerned in float- 
ing loans for belligerents or taking stock therein. The 
utmost extension of the obligations of neutral states in this 
] matter can make them go no further than the prohibition 
' of any assistance direct or indirect on the part of their 
executive officers. This applies to sales of arras, stores and 
instruments of warfare, as well as to loans of money. In 
1885 Mr. Bayard, then Secretar}^ of State at Washington, 
instructed tlie American Consul-deiieral at Sliangliai to 
withhold consular intervention, where it was necessary in 
order to effect a valid transfer of Araericaii-owned steamers 
to the Chinese Government for use against France in the 
hostilities then raging between the two countries.^ Nothing 
more could be required by the most exacting belligerent. 
A neutral administration whicli refrains from such trans^ 
actions itself, and refuses official aid and countenance to 
any of its sul:)jects who take part ia them, has fulfilled 
its entire duty. 


§ 255. 

A curious instance of the growth of opinion in matters of 
international concern is afforded by the obligation of neutral 
states 

Not to allow helligerents to send ^ troops through their territory 
or levy soldiers therein. 

It is now acknowledged almost universally that a neutral 
state which permits the passage of any part of a belligerent 


^ Wliarton, International Law of the United States j § 393. 
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army through its territory is acting in such a partial manner 
as to draw down upon itself just reprobation, and with 
regard to permission to recruit a still stronger Not to allow 
feeling exists. Yet Grotius laid down that a tciii^rontsto 
right of passage exivsted and might be taken 
by force if denied without just cause, ^ and 
Vattel declared that it was no breach of neutrality to 
permit levies of troops in favor of a belligerent, if they 
did not form his principal strength. ^ The Swiss jiublicist 
discussed also the question of a right of passage. He rea- 
soned about it at great length, and came to the conclusion 
that the belligerent should always ask it of the neutral and 
never presume to take it by force, except under stress of 
extreme necessity or when the refusal was on the face of it 
unjust. In all other cases tlie denial of the neutral state 
must be conclusive; but if it gave the required pernvission it 
was guilty of no offence, provided that it was ready to grant 
a similar passage to the opposing troops at the request of 
their government.’'^ This doctrine is still to be found in the 
works of writeivs of repute. Wheaton, for instance, admits 
a right of passage, but calls it an imperfect right., by which 
he means that it cannot be enforced against the will of the 
neutral,^ and Manning declares that it may be granted with- 
out an infraction of neutrality as long as it is given impar- 
tially to both sides. But, as Hall points out, the more 
recent writers express a contrary opinion,® and there can be I 
little doubt that they are right. Such a grant of passage is 
in its own nature incapable of impartial distribution, how- 
ever blameless may be the intentions of the neutral who 
grants it. In the crisis of a great war it may he a matter of 
life and death to one belligerent to pass a body of troops 


1 De Jure Belli ac Paris, Bk. II., IL, XIII., and Bk. III., XVII., II. 
« Droit des Gens, III,, § 110. » Ibid., III., §§ 119-134. 

^ International Laio^ § 427. 

® Laio of Nations (Amos’s ed.), Bk. V., Ch. IL 
® International Law^ § 219. 
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across an outlying portion of neutral territory, whereas the 
other may never be placed in a similar position through the 
whole course of hostilities. It would be little consolation 
to him in the midst of defeat and ruin to be told that he 
would have received the same privileges as his adversary, 
had the conditions been reversed. Moreover, the permission 
is of necessity given to further a warlike end, and is there- 
fore inconsistent with the fundamental principle of state- 
neutrality. These considerations have influenced practice 
during the present century, and the weight of modern prece- 
dent is against the grant of passage in any case. In 1815 
permission was extorted from the unwilling Swiss for the 
passage of Austrian troops through the territory of the Con- 
federation on their way to invade Southeastern France.^ 
But in 1870 tlie government of the Ilepublic would not 
allow bodies of Alsatian recruits for the French army to 
cross her frontiers. In the same war Belgium declined to 
give permission to the Germans to vSend their wounded home 
over tier railways, on the ground that to relieve the conges- 
tion of their lines of communication with tlieir own country 
would enable them to bring up troops and stores more easily 
for the reinforcenient and support of the armies invading 
France,^ There was some controversy at tlie time as to 
whether this was not an undue and over-scrupulous exten- 
sion of neutral duties. France, however, declared that she 
would 7-egard the passage of German wounded over Belgian 
territoiy as a breach of neutrality ; but in 1874 her represen- 
tative at the Brussels Conference was able to assent to the 
guarded doctrine contained in the Military Code then 
drawn up. Article 55 declared that ‘‘ the neutral state may 
authorize the transport across its territory of the wounded 
and sick belonging to the belligerent armies, provided that 
the trains which convey them do not carry either the per- 

1 Wheaton, International Imw, §§ 418, 419. 

RoUn-Jacquemyns, La Chiprre Artiiplln in the. lievue de Droit Interna* 
tional, Vol. II., pp. 708, 709. 
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oonnel or the materiel of war.’’^ In 1877 the United States 
strongly remonstrated with the Government of Mexico on 
account of the violation of the Texan frontier by a body of 
troops who pursued some flying insurgents on to American 
soil, and there attacked and dispersed thein.^ The only in- 
stance of permission in recent times is afforded l)y Roumania 
at the commencement of the RiiKSso-Tuikisli war of 1877. 
Just before the outbreak of hostilities the Russian and 
Roumanian Governments negotiated a conA'^ention by wliich 
tlie former agreed to give the troops of the lattei* free passage 
through its territory on their marcli to the Danube for the 
purpose of invading European Turkey.^ Tliey were to have 
the use of all railways, roads and telegrai)lKS, but weixi not 
to pass through lluchai'est, the Roumanian capital, nor to 
interfere Avifh the internal afl’airs of the state. Tlie Rus- 
sian commanders were responsible for the good order of their 
soldiers, and were to pay for all supplies tliey took from the 
country. In pursuance ot this agreement at least lialf a 
million Russian troops jiassed tlirougli Roumania during the 
Avar, and cros.sed tlie Danube into Bulgaria. Tlie case looks 
at flrst siglit like an im])ortant reversion to the old practice ; 
but on closer examination it proves to Ijc an utterly anoma- 
lous proceeding which cannot be drawn into jirecedent on 
one side or the other. The only purpose it serves is to illus- 
trate afresli that strange divon^e between dijdomatici theory 
and concrete fact which is a jirominent feature of tlie com- 
plicated group of problems called by Europe tlie Eastern 
Question. Technically Roumania was a part of the Turkish 
Empire, and tliereforci the entry of Russian troo]>s into Rou- 
manian territory Avas in law an invasion of Turkey. In 
reality Roumania was a self-governing state, whose nominal 
subjection to Turkish suzerainty scarcely c.oncealed its prac- 
tical independence. It recognized in the Russian attack on 

1 British State Papers, Miscellaneous, No. 7 (1875), p. 324, 

2 Wharton, International Law of the Unite.d States, § 397. 

® Fyffc, Modern Europe, ITT., 497. 
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Turkey an opportunity for severing the scanty ties that still 
bound it to the Sultan; and therefore it aided Russia, first by 
allowing the passage of the invading troops, and soon after- 
wards Tby joining in the war with its whole army. No valid 
argument can be drawn from the occurrence in opposition to 
the modern doctrine that a neutral state is bound to close 
its frontiers against the armies of both l)elligerents. 

Ill discussing the obligation of the belligerent to submit 
to the interning of its soldiers should they be driven into 
neutral territory,^ we have already seen that it is the duty 
of the neutral to intern them. The Brussels Conference of 
1874 laid down witli precision the course he is bound to 
adoj)t.‘^ He ouglit not to refuse an asylum to beaten troops; 
but the plainest principles of neutrality forbid him to allow 
them to retain their arms, or go forth when the danger is 
past and take a fresh part in the war. They are not likely 
to bring prisoners with them; but victorious naval forces 
sometimes put into neuti*al ports with the ci'ews of ca])tured 
vessels detained in custody on board. Wliatever may be the 
circumstances under wliich prisoners of war are brouglit into 
the territorial waters of neutral states, the autliorities of the 
port have no right to interjuisc on their behalf as long as 
they remain in the ship of their captors. Their detention 
is part of the internal economy of the vcvssel, which is regu- 
lated by the laws of the state to which it belongs. But if 
they cscaj)e, the local sovereign must not |)ermit their recap- 
ture Avithiii his jurisdiction by agents of the belligerent, still 
less can he arrest and i-eturn them by means of his own 
officers witliout forfeiting all claim to be considered as neu- 
tral in the contest. 

Th(? question of levying troops is simple. In the seven- 
teenth century it was thought no infraction of neutrality 
for permission to recruit to be given by a state to one or 
more of its neighbors who were engaged in war. In the 

1 See § 251. 

2 Britisli State Papers, Miscellaneous, No, 1 (1875), p. 324. 
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eighteenth century a good deal of doubt was felt on the sub- 
ject, Vattel, whose views have been already alluded to, held 
that a neutral state might lawfully permit such levies if it 
was part of its settled policy to do so, and that the belliger- 
ent who suffered had no right to complain, even wlien denied 
a similar privilege, unless the troops so obtained formed the 
principal streiigth of its enemy, and were raised for the in- 
vasion of his territories or the defence of a manifestly unjust 
cause, ^ These opinions of the great Swiss writer were 
probably tinged by sympathy with his compatriots, Avho 
made a practice of supplying other powers with troops. The 
(piickened sense of neutral obligations which arose about the 
end of the century led to a far less lenient view. Publicists 
declared levies of lioops in the territory of other states to be 
forbidden to a bclligeient, and held that a neutral govern- 
ment wliicli permitted them was guilty^ of a gross breach of 
International Law. For a time Switzerland reinained the 
only stfite which sent contingents to foreign armies. She 
was in the liabit of concluding treaties called capitulations, 
whereby she covenanted to supjdy otlier powers with a fixed 
number of troo]>s. A mutiny of Swiss soldiers in the 
Neapolitan sci’vice and various other occurrem;es forcicd the 
question of these capitulations to the front in 1859, (Ireat 
Britain and other |)owcrs made representations on tlie sub- 
ject, and induced the govt^rnment of the C'ojifediu'ation to 
])a.ss a law forbidding its (utizens to talvC service in foreign 
armies, and making it an offence for foreigners to enroll 
Swiss contingents.^ This put a stop to proceedings incoii- 
sistent with the ])osition of Switzerland as a neutralized state 
and contrary to modern ideas of international duty. There 
is little pros])ect of any revival of such practices among 
civilized nations. 

1 Droit des Gens, ITT., § 110, 

2 Manning-, Law of Nations^ Bk. V., Ch. I ; Halleck, International Law 
(Baker’s ed.), 11., 00, note 1 ; Bury, La JVeutralUe de la Suisse in the lievue 
de Droit International^ Vol. II., pp. 036-642. 
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§ 256 . 


Neutral states are bound to impose other restraints than 
those we have just considered. It is their duty 


Not to permit helligerent agents or their own subjects to jit out 
warlike expeditions within their dominio7is\ or increase therein 
the warlike force of any helligerent ship or expedition. 


(4) Not to suffer 
bellij^ercnt 
or their own sub- 
jects t<» fit out 
armed exf)oditioUM 
within tlxur 
doinlnloris, ur 
increase therein 
tlie warlike Ibrco 
of any belliirerent 
Bhip or ox{»edi - 
tion . 


In discussing the obligations of a belligerent towards neu- 
tral governments we endeavored to determine with as near 
an ajjproach to precision as the infinitely varia- 
ble (vircuinstanees of warfai‘e will permit, what 
constitutes an armed ex|)edition.^ It is not 
necessary to repeat now what was said then. 
Assuming it to be borne in mind, Ave go on to 
state that just as powers at war are bound to 
refrain from fitting out such exjieditions iii the 
territory and territorial waters of powers tliat remain at 
peac(‘, so tlie latter are bound to take active measures to pre- 
vent ilie issue fiom any part of tlieir dominions of naval or 
military forces organized therein for the pui'pose of figliting 
against one belligerent in the interests of the other. They 
owe it as a duty to themselves and to the wliole family of 
nations to keo]) their neutral rights inviolate, AAdiether force 
or fj-aud be the weapon used against them. Moreover, the 
belligerent who suffers from any remissness in tliis respect 
would liave just ground of complaint against the offending 
government. 


Augmentations of warlike force are as clearly forbidden 
in neutral territory as original equipments. This applies to 
armed expeditions, and also to ships of w'ar, which are a 
species of armed expedition. International Law imposes 
upon neutral states the obligation of using all reasonable 
means to prevent such acts as the increase of the armament 


1 See § 250. 
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of any belligerent vessel of war in their waters or the recruit-' 
ment of fighting men for its crew. Reference is made to 
this duty in the second of the three rules of the Treaty of 
Washington,^ under which Great Britain was condemned in 
damages on account of the clandestine augmentation of the 
warlike force of the Shenandoah by the enlistment of men 
for her crew in the port of Melbourne.^ Wliatever opinions 
may be held as to some of the requirements of the three 
rules, there can be no doubt that in exacting from neuti'als 
proper vigilance for the prevention of such proceedings as 
those of the Confederate cruiser in the Australian |)Oi't they 
(lid not go beyond existing and admitted law. Long before 
1865 it had been recognized that a l>elligererit vessel ought 
not to leave a neutral ])ort a more efficient iigliting-machine 
than she entered it, and wise neutrals had armed their exec- 
utive government with power to prevent infringement of 
tiieir sovereignty in this res|)ect. The American Foreign 
EnlistiiKuit Act of 1818 dealt Avith the case of armed vessels 
wiiich at the time of their aiaival within Ameiican waters 
were shi})s (d: war in the service of belligcients, and forbade 
any person within the territory or jurisdiction of tlie llnited 
States to iiiciHsise ilie number of tlieir guns, change tliem few 
guns of a largei* calibre, or add ^Laiiy (Mpiipment solely ap- 
plicable to war.’’ It also forbade enlistment on board any 
such vcssch e.\ce]:)t ayIicu the jan-soiis enlisted were subjects 
of the state owning the vessel and were transiently in tlie 
llnited States.'^ Tlie Britisli act of tlic following year 
contained similar provisions, and did not make any cxcej)- 
tion in favor of the enlistment of belligerent sulijects.'^ In 
these resjiects its jiro visions were re-enacted liy the J^"o reign 
Enlistment Act of 1870, which superseded it and is the 

1 See § 203. 

2 Award of the Geneva Arbitrators^ for which see Wharton, International 
haw of the United States, § 402 a, or British State Papers, North America^ 
No, 2\jS7N), p. 4. 

Fifteenth Congress, Sess. 1, Ch. VIII 

^ 59 Geo, III, c. 69. 
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neutrality statute now in force in the United Kingdom.^ It 
must, however, be remembered that the municipal laws of an 
independent state are not the measure of its international 
obligations. They may go beyond or fall short of the duties 
it owes to other powers. In the first case belligerents cannot 
complain if the neutral does not act up to the strictness of 
its own statutes, provided that it performs on their behalf 
all it is bound to do by the common law of nations; and in 
the second case the neutral cannot evade responsibility for 
any shortcomings of which it may be guilty by tlie plea that 
it has fulfilled all the requirements of its own law. We 
cannot argue from the presence of a rule in a neutrality stat- 
ute to its presence in International Law, But when, as in 
the case before us, other evidence shows tliat the rule in 
question is part of the international code, its enforcement 
by municipal statute gives it additional authority. 


§ 257 . 

We have seen that neutral states are liound to restrain the 
activity of agents of the warring |')owers in several important 
particulars. We liave also >seen that their own 
tlioir subjor subjects share the prohibitions laid upon beh 
ligci'ents ill connection witli the fitting out of 
ac(iept ktbMs <»f expeditions, the recruitment oi men and the 

marque from thorn. , r t i p i ¥ 

increase oi the warlike lorce oi vessels. In 
some respects lluur duty with legard to the foiiner is 
larger than their duty with regard to tlio latter. They 
may not preveiit belligerent subjects from leaviiig their 
territory in order to take service in one or tlie other of the 
hostile armies or navies, but they are bound 

Not to permit their suhjects to enter the military or naval ser-’ 
vice of the belliyereaits or accept letters of marque froin them. 

This rule applies not only to the enlistment of neutral sub- 
jects within neuti'al territory, but also to their departure 
^ 33 and 34 Viet., c. 90. 
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from their country in order to enlist abroad. It is not 
implied for a moment that the government of a neutral coun- 
try is obliged to keep watch over each unit of its population, 
and can be made responsible if a man here and another there 
crosses its frontier for the purpose of taking service with a 
belligerent. These things cannot be prevented and are too 
small to be matters of serious concern. But aiiythiiig like 
recruiting on a large scale within neutral territory can be 
easily discovered, and should be put down at once ; and a 
moderate amount of vigilance will enable an administration 
to detect and prevent the issue of its saV)jects from its slioies 
in a continuous stream in order to enlist outside its jurisdic- 
tion in tlie service of either belligerent, ddie government of 
St. Petersburg was well aware in 1876 tliat tiioiisands of 
enthusiastic Piissiau volunteers were pouring across the 
soutliern borders of its dominions in order to join tlie Ser- 
viaji army, then enga,ged under a Riissiaji general iii warfare 
with the Turks. ^ But it made no effort to restrain tliem, 
and was undoubtedly guilty of a breach of iieutnility t^vwards 
Turkey. Popular feeling would have made rcislrictivo action 
difficult, if not impossible. It was stirred to its deptbs by 
syinpatliy with o[)])ressed co-religionists, and was not long 
before it bronglit about a war for tlieir li Iteration. The 
executive authorities of other nations have sometimes been 
hampered in a similar way, when they were aettuated fjy a more 
sLi>ccrc desire to fuliil tlieir neutral obligations tlian was 
shown by the Russian administration on tlie oc(‘asion to wliich 
we have referred. American sympathy witli J^^raiiee made the 
task of Washington, in preserving an impartial neutrality 
hetween her and Great Britain in the war which broke out 
in 1793, far more difficult than it need have been. The 
Reeling in favor of the Canadian insurgents in 1838, and of 
Ireland during the Fenian troubles, produced occurrences 
which Aveakened the position of the United States in inter- 
national controversy; while the sym[)athy of a laige jiropor- 

^ Fyile, Modern Earopey III., 4S9 ; Annual liegister for 1876, pp. 280-*2b3. 
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tion of the official classes in England with the Southern 
Confederacy in the American Civil War helped to bring 
about a feebleness of executive action which in the end cost 
the country dear. But though a duty may be difficult, its 
perforniance cannot be dispensed with on that account. No 
state can plead in bar of just demands for satisfaction that 
its people were determined to prevent their rulers from fub 
filliim their international obligations. 

The offer of letters of marque to neutral seamen by a 
belligerent has been forbidden by International Law for 
inoi e tlian a centuiy ; and neutral govei'nments liave taken 
upon tliemselves the duty of preventing the acceptam^e of 
sucli commissions by their citizens, d'he geneiul observance 
of the Declaration of Paris of 1856 has dej)rived the subject 
of ])ra(‘tical imporlanc^c. When states are bound not to 
employ ])rivatcers at all, it is clear that tliey cannot offer 
])rivateoi'ing commissions to neutral subjects. Tire few 
powers wliich have not signed tire Declaration are technically 
untranimelltMl hy such restrictions; but the public opinion 
of the civilized world is so strongly opposed to irregular 
hostilities carried on by neutral subjiicts that there is little 
chauce of their availing tliemselves of the liberty tliey nomi- 
nally possess. In tlie one instance sin(a3 1856 wlien anytljiiig 
of the kind was attem|)ted, no applications for the proifcred 
letters of inai-qiu? were made.^ The United States, which 
is by far the most important of the non-sigriatoiy powers, 
has sliowii a dis|)osition to go bej^ond the ordinary law on the 
subject and regard as pij'acy the capture of vessels belonging 
to one belligerent by neutral privateers in the service of the 
other. Nut only have its citizens ^^beeii forbidden by stat- 
ute to take jiart in the equipment or manning of privateers 
to act against nations at peace with the United States,” but 
in addition "‘treaties, making privateering under such cir- 
eiims lances piracy, have been negotiated with England, 
France, lhaissia, Holland, Spain and Sweden.”''^ Some oi 

1 See § 223. 2 Wharton, International Law of the United StateSy § 386. 
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these have been abrogated; but enough remain to indicate a 
settled policy, and they have been reinforced by others con- 
cluded in recent times with the republics of South and Cen- 
tral America. 

§ 258 . 

The last of the obligations laid upon neutral states is 

To make reparatio^i to helligerentH ivho may have been seriously 
and specifically vnjwred by failure on their part to per- 
form their neutral duties. 


It used to be lield that a belligerent state had no legal 

claim on a neutral for redress, be(*.ause noiui of its rights 

were violated by such infractions of neiitralitv 

0 ( 0 ) 


as we liave l)een consideriiijr. Neutral sover- 
eignty was defied and the integrity of neutral 
territory set at naught when armed ex])editions 
were fitted out or captures made within it ; but 
between the belligerents there was nothing but 
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force, and consequently no wo'ong was suffcued by the side 
whi(di succumbed to force. This was the argument ; and 
abiindaait instajices of its application (*aii l>e (allied from 
American as well as Itritisli sourcesd Ibit it involves tlie 
imrious fallacy that when International Law' gives a state 
certain rights, the neglect of wliich may seriously injure 
another state, the latter is not entitled to d<anaud from the 
former a due insistence upon them. It is a grave error to 
su])pose that neutrals are endowed with large privih'ges and 
armed with large powers to use or toss awuiy as they })lease* 
riieir duty is to vindicate their nentrality/*^ Lespcct for it 
is not a matter between them and the offejiding lieUigerent 
only. It concerns the whole family of nations, and most of 
all the power wdiich is most likely to be injured by a failure 


^ See Ilistoricas on Belligerp.nt Violation of Neutral Itujhts. 

2 Heffter, Droit Inter national, § ]4(> ; lUimtHchli, Droit International 
Ood{M, § 7S1 ; Calvo, Droit International. § 23^8. 
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to insist upon it. No fine-spun theory can silence the voice 
of an aggrieved nation. It always does and always will 
complain when it is hindered in its war by neutral partiality 
or neglect. The late Lord Bowen summed up the question 
well, when in a pamphlet on the Alabama Claims published 
in 1868 he wrote: ^‘Some people have hinted that the North 
has no rights at all in the business. The rights violated (so 
runs the argument) are those of the neutral only. May not 
the neutral do what it pleases him with his own ? If this 
were excellent learning it would be indifferent sense. In spite 
of local jurisconsults, America will still be of opinion that 
she was very closely concerned with the uninterrupted equip- 
ment in English ports of cruisers like the Alabmna.^' ^ The 
result of the Geneva Arbitration of 1872 went far to remove 
any lingering doubt as to neutral responsibility. When 
Great Ih’itain was cast in heavy damages because of her 
failure to fulfil certain obligations whidi in the opinion of 
the Arbitral Tribunal were imposed u])on her by her neu- 
trality, it was impossible any longer to contend that an 
injured belligerent had no claim upon the power whose 
executive was too v/eak or too careless to enforce its neutral 
rights. Tlie principle of reparation must be regarded as 
having been definitely embodied in the international code. 

But, while the jn'inciple is unquestioned, its ajiplication is 
by no means free from difficulty. The exact nature of the 
reparation to be given cannot be fixed by legal rule. It 
must vary with circumstances , and wliat is appropriate in 
each case must be settled by negotiation between the pow- 
ers concerned. If property is found within the jurisdiction 
of a power whose neutrality was violated by its capture, it 
must be restored to its original owners. If such a remedy 
is impossible or inapplicable, pecuniary compensation should 
be given. International controversies are frequently settled 
by the payment of damages ; and when the parties concerned 

1 Quoted by Lord Justice Davey in the Law Quarterly Leview for July, 
1894, p. 214. 
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have been unable to agree upon the amount, they have often 
left it to be determined by a board of Arbitrators. Claims 
for remote or consequential damages are generally regarded 
as inadmissible. In the course of the Alabama controversy 
the United States demanded from Great Britain compensa- 
1 ion for the addition of a large sum to the cost of the war, 
the enhanced payments of insurance on sea-borne goods and 
the transfer of tlie American commercial marine to the Brit- 
ish flag. When these were ruled out by the Arbitrators, a 
claim for the expense of pursuing the Alabama and her sis- 
ter cruisers was pressed , but the Geneva Tribunal decided 
against it as not being properly distinguishable from tlie 
general expenses of the war carried on by the United 
States.” ^ Those decisions have been approved by jurists, 
and are generally regarded as sound inter])retations of ac- 
cepted law. We may take it as settled tliat the injuries 
for which a l)elligcrent can demand compensation from a 
neutral must bo immediate and specific. They must also be 
serious. The cumbrous machiiKuy of interjiational com- 
plaint should not be set in motion for trivial causes. The 
complicated oig{inization of modern society, and the ease 
with wliich subjects of different states can hold communica- 
tion with each other and move from ]>lace to place, renders 
it impossible for any executive, however careful, to juevent 
small infractions of neutrality on the part of isolated indi- 
viduals. It cannot be held responsible for what it is unable 
to control. Some lack of reasonable vigilance, some clement 
of negligence or some wilful omission, must be proved 
against it before it can be considered liable. 

§ 259 . 

This brings us to the difficult question of the amount oj 
care that can justly be demanded by a bellig- measure of 
crent from a neutral government in matters 
connected with the enforcement of respect for its neutrality. 

1 Wharton, International Law of the United States j § 160 
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The first and third of the three rules of the Treaty of Wash- 
ington of 1871 declared that neaitrals were bound to use 
"" due diligence ” to prevent various acts the nature of 
wliich we shall soon discuss. Immediately a controversy 
arose as to the true meaning of this phrase. By what stan- 
dard was “ due diligence to be measured ? What amount 
of care did it imply ? The American answer to these ques- 
tions is to be found in the third part of the case of the 
United States laid before the Geneva Tribunal. The es- 
sence of it is contained in the statement that diligence in 
order to be due must be commensurate with tlie emergency 
or with the magnitude of the results of negligence.” The 
British (tase set forth that ‘‘Due diligenc^e on. the part of a 
sovereign government signifies tliat measure of care whidi 
the government is under an obligation to use for a given 
]>urpose. lliis nuaiKSure, when it has not been defined by 
international usage or agreement, is to be deduced from the 
nature of tlie obligation itself, and from those (.considerations 
of justic.e. e(|uity and general expedienc}!' on which the law^ 
of nations is founded.’ ^ Tliis (hdinition can hardly l)e 
esteemed a sueca^^ss. AVe ask for a measure of neutral obli- 
gation, and vv^c are told that it is to be “(1(^1 need from ihv 
nature of tlie obligation itself,” that is, from the very thing 
to be measured. Nor is the American definition much more 
satisfactory A rule wliicli Agarics Avitb the objects to which 
it is apjfiied is not a useful guide in emorgeneies. The 
Arbitrators, however, accepted the principle of a changing 
standard, and embodied a most pronounced T’endering of it 
in their Award. In the second of tlieir recitals they laid 
down the proposition that “ due diligence ” ought to be exer- 
cised by neutral states “ in exact proportion to the risks to 
which either of the belligerents may be exposed from a fail- 
ure to fulfil the obligations of neutrality on their part.”^ 
This is the least happy of all the attempts to discover a 

i British State Papers, Korth America^ No. I {1S72)^ p. 24. 

* Wharton, International Law of the United States, § 402 a. 
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.standard of neutral obligation. It impovses different degrees 
of responsibility upon different neutrals in the same war, 
and even upon the same neutral in respect of different bel- 
ligerents in the same war, and thus destroys that impartiality 
which is the essence of neutral duty. 

The subject is no doubt difficult. A full discussion of it 
would involve an examination of the doctrine of culpa from 
its source in the law of ancient Rome down to the present 
time. Much information concerning it will be found in the 
American Case and in the Reasons of Sir A lexander Gockhiirn 
for Dissenting from the Aivard. Considerations of space 
forbid a long digression in order to deal with matters some 
of which are, hardly relevant to the issue before us. We 
must be content to point out that wliat is wanted is some 
fixed standard of diligence, wliich shall be the same for all 
neutral states and shall impose on them the same measure of 
duty towards all belligerents. In order to suj)])!)' this need 
it is necessary to dis(X>ver an equivalent in international 
affairs of the honus et diligens paterfamilias of tlie scientific 
jurists. The care shown by such a })cr.son in Jiis own affairs 
was the measure of tlie diligentia which a man was bound to 
show when the ijiterests of others were entrusted to his keep- 
ing, and the want of it was the culpa for whieli he was liable 
before the law. Now if we substitute for the bontis pater- 
familias the bona civitas^ all that remains to be done is to 
point out some braneli of the ordinary work of an executive 
wliich bears close resemblanec to the task of preserving neu- 
trality ill time of war. If this can he discovered, then the 
(3are which a well-governed state takes in the pinformance 
ef the former will be the measure of the diligence to ]m ex- 
acted from the latter. We have not far to look in order to find 
hat we seek. In nine cases out of ten attemjits to use neu- 
tral territoi'j for warlike puiqioses are eonneeted with coasts 
and ships and maritime affairs. Tlie same may be said of 
^^niuggling, which is the breach of muniiup.il law most nearly 
resembling in character and modes of operation such ordinary 



640 


THE DUTIES OF KEUTBAL STATES 


breaches of neutrality as the secret equipment of expeditions 
and cruisers, or the underhand increase of their fighting 
force. Here then is the standard we are in quest of. The 
kind and amount of diligence which a strong and careful 
government would use to put down smuggling ought to be 
used by neutral states to fulfil the obligations of their neu~ 
trality. It is not pretended that this measure of due dili- 
gence has been adopted by states and made a part of the law 
which regulates their mutual intercourse. No general agree- 
ment on the subject has been arrived at. The suggested 
standard is put forth as an attempt to solve a difficult ques- 
tion, which has arisen in recent times to vex the peace of 
nations, and has not hitherto received a satisfactory answer. 

§ 260. 

A case wliicli oc(nirred early in the present centuiy, 
during the war between (freat Britain and the United States, 
The con.c.f.quencos Tuiscd, but Call luirdly be said to have settled. 
unhtwfiaSu'k question whether a belligerent vessel which 

In neutral wat».r8. hostile attaclv in neul ral waters deprives 

its government thereby of the i*ight of redress from the state 
in whose jurisdietion the outrage was eomrnitted. In the 
year 1(S14, the American privateer General ArmMrong was 
destroyed in the neutral Uortuguese liarbor of Fayal in 
conseciuence of tlie action of a British squadron under 
Commodore Idoyd. Tlie United States field Portugal 
responsible and demanded compensation for tlie owner of 
the privateer. Tln^ir claims were resisted, and after a long 
diplomatic correspondence the matter was referred in 1851 
to the arbitration of Louis Napoleon, then President of the 
French Republic. In November, 1852, he decided that the 
American Government was not entitled to any redress from 
Portugal, because the crew of the privateer did not apply 
‘‘from tlie beginning for the intervention of the neutral 
sovereign,” but began the conflict by firing upon some 
British boats which approached their vessel in the night. 
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He held that by this conduct, Captain Reid of the General 
Armstrong had failed to respect the neutrality of the terri- 
tory of the foreign sovereign, and released that sovereign of 
the obligation in which he was, to afford him protection by 
any other means tJiaii that of a pacific interveiitionc’ ^ The 
government of tlie United States did not consider tlie facts 
on which the award was based to have been adeqnately 
proved, and Congress voted an indemnity to the owners of 
the destroyed vessel. The doctrine involved in the decision 
lias been accepted in all its fulness by British publicists,^ 
while American jurists have been disposed to deny or qualify 
it.^ A close examination of tlie case leads to the conclusion 
that the award was right, but the princijjlo of the decision 
wrong. Whatever may liave been the origimil intention of 
th(3 British commandei*, there is little doubt that the armed 
conflict was commenced by the crew of the American vessel, 
tliough it was afterwards renewed by tlieir enemies in utter 
disregard of the rights of Portugal. Both, sides ])laced 
themselves in the wrong, and those who (iventualJy saffeT*ed 
had little claim to rtxlrxcss from the neutral v\ liom tliey had 
ijijured. But when it is broadly stated that a belligerent 
who defends Inmseif from hostih^ attack in neutral territory 
frees the neutral soveridgn from all responsilulity, we may 
venture to suggc‘st a doubt. The side which fights purely in 
self-defence can liardly be considered as gartieepH crmunis^ 
and therefore disentitled to redress. Undoubtedly the vessel 
or force attacked ought to a])peal immediately to the mmtral 
for j)rotectioii ; and, if it neglects to do so when ample means 
are at hand, the so-called ride might a^qily. But in cases 
where either the will or the power to protect is w aiiting, the 
elementary right of self-defence; surely comes into })lay.'* 

^ Wharton, International Laio of the United States^ § 227, 

2 e.g. Hall, International Law, § 228. 

^ e.g. Dana, note 208 ti) Wheaton’s International Law. 

* For an account of the case of the General Armnlrong, sec Calvo, Droit 
International, § 2359 ; and Wheaton, International Law (Lawrence’s ed.), 
note 217. 
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§261, 

We have seen that a neutral state is bound to prevent the 
fitting out of warlike expeditions within its jurisdiction for 

the service of one of the belligerents against the 
Tigard other. In connection with this duty the ques- 

oriviippod In neu- tiou ariscs whether a ship built and equipped 

tml wu.t<n s for the ♦ i i i 

warnke purp^ises foi* Warlike purposcs IS to bc placed on tlie same 

of a belligerent. , . . t r i • 

footing as an expedition. 11 she is regarded 

merely as a weapon, the neutral government will be under 
no obligation to prevent her departure from ii.s waters. As 
contraband of war, she will be subject to capture and confis- 
cation l)y the belligerent against whom she is to lie used ; 
but the authorities of the neutral country will not be field 
responsible for her in any way.^ If, on the otlier hand, she 
is deemed to be in the same legal position as an expedition, 
they are liable for any negligence or partiality whi(di may 
result in her unmolested departure or a sulisequent augmen- 
tation of her warlike force witliin tlieir dominions. The 
problem thus presented is very difficult and very important. 
It did not arise till the quickening of the sense of state-duty 
in tlie matter of neutrality at the end of tlie eighteenth 
century led the government of the United States in 171)3 to 
make exceptional efforts for the protection of its own sov- 
ereign riglits from violation by either of the warring parties 
and for Die preservation of alisolute impartiality between 
thern.'^ Fresh powers were demanded by the executive and 
granted by Die legislature, first in America and soon after- 
wards in (ireat Britain. The Foreign Enlistment Acts of 
the two countries, jiassed in 1818 and 1819 respectively, are 
municipal statutes, and cannot be regarded as conclusive 
evidence of international obligation. They show, however, 
that this latter was developing, and that the governments 
concerned wished to keep pace with its growth and arm 

« See § 244. 


1 See § 277. 
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themselves with powers sufficient for the fulfilment of the 
duties imposed upon them* But what were those duties? 
In the United States a long series of judicial decisions pro- 
duced a body of doctrine which dealt with almost every 
possible combination of circumstances connected with the 
fitting out, arming and equipping of belligerent sliips in 
neutral waters. The revolt of the Spanish Colonies, and 
the sympathy felt for the insurgents by all sections of the 
American people, produced endless efforts to violate Ameri- 
can neutrality, and provided the Sux)reme Court in the great 
days of Marshall and Story with a large number of cases 
under tlie Foreign Erilistmejff Act of 1818. In Great Britain, 
on tlie contrary, tliere was but one case under the correspond- 
ing act of 1819, before the outbi'eak of the Civil War between 
the two sections of the Anujrican Union, and the attemj)t8 
of the South to fit out cruiser after cruiser in Englisli ports, 
forced upon the statesmen and judges of the United Kingdom 
the duty of iiiterj)reting their own statute and defining tlieir 
views of international obligation in matters connected with 
neutrality. The general oj)inion a}q)ears to have been that 
a shij) ada|)led for war was merely an article of contraband 
trade, unless she left the neutral j)ort in a condition to com- 
mence hostilities the moment she j)assed beyo^nl territorial 
waters and entered the high seas. In that case, and in that 
case only, was the neutral under an obligation to prevent her 
exit. This was the doctrine laid down in 1868 by Chief 
Baron Pollock and Baron Brain well of the t/ourt of Ex- 
chequer in the case of the Alexandra^^ though tlie latter 
admitted that his decision w'ould allow^ a vessel to leave a 
neutral port ready for war in all rcsi^ects excexh; lier arma- 
ment, and tlie armament to be sent at the same time in 
another vessel which should jmt it on board beyond the 
marine league. “Thus,” said he, “the sxhrit of Interna- 
tional Law maybe violated.” But nevertheless he held that 
by the terms of the Foreign Enlistment Act he was obliged 

i Hurlstone and Coltman, Exchequer BeportSy II,, 431. 
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to put this unsatisfactory interpretation upon its provisions.^ 
Owing to various technicalities the case of the Alexandra 
could not be carried to a satisfactory conclusion, and after 
a detention of a year at Liver 2 >ool the vessel was released. 
She was again seized on a fresh charge at Nassau in 1864, 
and the proceedings on the second trial were not finished 
when the Confederacy fell. The action of the British Gov- 
ernment witli regard to this vessel, together with its purchase 
of the two iron-clad rams which Messrs. Laird & Co., of 
Birkenhead, were more than suspected of building to the 
order of Confederate agents, its seizui’e of tlie Pampero in 
the Clyde, and its stoppage of the sale of the Anglo-Chinese 
gunboats against tlie advice of its own law olliccrs,^ 
to show that tlie rulers of the United Kingdom had uneasy 
doubts as to the validity of the doctrine laid down in their 
law-courts and maintained in their despatches. If it were 
correet, nothing would be easier than to fit out belligerent 
vessels of war in neutral ports. The ship herself could leave 
unarmed. Her guns could follow her iminediately on another 
vessel built for commercial purposes, or could be sent at the 
same time in such a vessel from an adjacent port. The two 
eoiild meet on the high seas just outside neutral jurisdiction, 
and there combine the scattered elements of armament, so as 
to make an efficient cruiser, ready from that momeut to pui' 
sue her cure(.*r of destruction. This is wliat really happened 
in the case of tlio Alabama. She escaped from Liverpool on 
July 29, 1862, unarmed and without a fighting crew, but 
nevertheless built and equipped for war ratlier than for com- 
merce. Part of her crew, left Liverpool the next day in the 
tug Hercules^ and joined her in Mcelfra Bay near Beaumaris ; 
while tlie remainder, with Captain Semmes, her commander, 
and a portion of her armament, cleared from Liverpool in the 
Bahama on August 13. About the same date the rest of her 
armament was sent from London in the barque Aggripina* 

1 Wheaton, Internatiofial Law (Dana’s ed,), pp. 567-57T, note. 

2 British State Papers, North America-, No. 2 {1873) ^ pp. 102-106. 
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On Angnst 18, the Bahama joined the Alalmma off Terceira, 
one of the Azores, and found the Aggrlpina already there. 
The gnns, armament and lighting crew were then transferred 
to the Alahama^ the commission of Captain Semmes produced, 
the Confederate flag run up, and the cruise of tlie famous 
commerce-destroyer commenced. Similar proceedings oc- 
curred in other cases. Tlic Florida^ the Creorgia and the 
sShenandoah left British ports unarmed, and the men and 
weaj)ons which enabled them to carry on liostilities were for- 
warded from other British ports to a rendezvous previously 
agreed upoii.^ 

It is not necessary to go back upon settled controversies, 
and enter into what is after all merely an antiquarian dis- 
cussion as to Avhether the International Law of 1801-1865 
forbade the departure from neutral waters of ships fitted 
out therein for a belligerent, only when they wtu'e ready to 
commence hostilities the moment they w(u*(? outside neutral 
jurisdi(‘tion, or whether the prolii})ition wais Avider and 
extended, as the Ihnted States held, to all vessels which 
could hj any reasonalde construction of evidence be looked 
upon as intended for warlike purposes. The curious in such 
matters will find a literature voluminous enough to occupy 
the best years of tlieir lives in the books, pamphlets, speeches 
and despatches poured forth for more than ten years on both 
sides of the Atlantic, in elucidation of one phase or another 
of the complex series of international difficulties gcncrically 
termed the Alaliama Question. Tlie controversy was sum- 
marized from an American point of view' by Mr. Caleb 
Cusliing in liis Treaty of Washington^ and by Professor 
ilountaguc Bernard from a British point of view in his 
lllstorical Account of the Neutrality of Great Britain during 
the American Civil War. It covered a vast tield and dealt 
with many other points besides that which we are now dis- 

^ For a full and complete history of these vessels, see the documents pre- 
sented before the Arbitral Tribunal at Geneva, especially the British and 
American Caines and Counter- cases. 
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cussing. Looking back on it after an interval of more 
than twenty years, we can hardly fail to be struck with the 
extent to which the passions of the moment blinded good 
and able men to what seem to us obvious considerations of 
equity. On one side we find a tendency to rely upon tech- 
nical subtleties and substitute legal quibbles for substantial 
justice, and on the other a disposition to magnify grounds of 
offence and seek causes of quarrel in acts liithcrto deemed 
perfectly innocent. It cannot be doubted that, in the matter 
of arming and equipping belligerent ships in neutral waters, 
the older authorities, including several who belonged to the 
Unite<i States, supported the British view.^ It is equally 
clear tliat many modern writers hold the stricter doctrine 
put forward in the controversy by the American advocates/- 
But even if (treat Britain was right in luir contention that 
she luid neghicted no neutral duty when slie pernu'' '.ed tlie 
original departure of the Alabama and her sistivr winisers, 
we must conclude tliat Interaatioiial Law had proved inade- 
quate to deal ill a satisfactory manner witli a great emer* 
gcncy. If, on the other hand, she was wrong, we must admit 
that the most important maritime power in the world had 
been guilty of a breacli of International I^aw without know- 
ing it and wliile lieing informed by all her authorities that 
her conduct was perfectly correct. The explanation of tlie 
puzzle is that no certainty existed, or could exist, at the time 
in question.' Both doctrine and practice were in a transition 
state. The older rule no longer satisfied the awakened con- 
science of civilized nations; but no clear and definite usage 
had grown up to provide a substitute for it. 

^ Letters of Jlistoricus^ VT. , YII. 

3 e.g. Calvo, Droit International, § 2326 ; Bluntsclili, Opinion ImpartiaU 
sur la Question de V Alabama, in the Mevue de Droit International, Vol. Il-t 
pp, 452-485. 
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§ 262 . 

Two principles have been put forward as the basis of a new 
rule. The first is derived from the long series two attempts to 
af American decisions in the cases under the 
Foreign Enlistment Act of 1818, to which neutrL^* 
reference was made in the preceding section. 

The second is due to the insiglit of a distinguished English 
publicist. We will take them in order. 

The great judges who adorned the Supreme Court of the 
United States during the first quarter of tlie nineteenth cen- 
tury laid down again and again that tlie intent of the parties 
concerned in the fitting out, arming and equipping in ques- 
tion should be tfie determining elejuent in the decision — 
the animtis vendendi being innocent, tlie animus helligryrendi 
guilty. Iji illustration of this doctrine it will be sufficient 
to cite two cases out of the multitude available. On March 
12, 1822, Judge Story in deliverijig tlie judgment of tlie 
Supreme (k:)urt in tlie case of tlie Santlsshna Trinidad^ took 
occasion to say : There is nothing in our laws, or in the law 
of nations, that forbids our citizens from sending armed ves- 
sels, as well as munitions of war, to foreign ports for sale. 
It is a eonimcrcial adventure, whi(di no nation is liound to 
prohibit, and which only exposes the persons engaged in it 
to the penalty of confiscation.” The next day in the case of 
the Gran Para *^ Chief Justice Alarshall decreed restitution 
of captured jiroperty brought witliin tlie jurisdiction of the 
United States, on the ground that tlie owner of the capturing 
vessel, which had been built and e(pii[)ped in fhiltimore, 
“fitted her out with intent that she should tie employed in 
the service ” of a nation at war witli a power with which the 
United States was at peace. Dana sums up the doctrine of 
these and numerous otlier cases in tlie words ; “As to the 
preparing of vessels within our jurisdiction for subsequent 

1 Wheaton, Reports of the Supreme Courts VIl., 283. 

« Ibid., VIl., 471. 
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hostile operations, the test we have ajjplied has not been the 
extent and character of the preparations, but the intent with 
which the particular acts are done. ... Is the intent one 
to prepare an article of contraband merchandise, to be sent 
to the market of a belligerent subject to the chances of cap- 
ture and of the market ? Or, on the other hand, is it to fit 
out a vessel which shall leave our port to cruise immediately 
or ultimately, against the commerce of a friendly nation ? 
The latter we are bound to prevent. The former the bellig- 
erent must prevent.'’ ^ 

It is a grave question whether the principle that ‘‘the 
intent is all” furnishes a workable rul(3 in the complicated 
cases that frequently arise during tlie progress of a war. 
Nothing is more difficult to prove than intentions. They 
have frequently to be inferred from actions of an ambiguous 
character. Moreover, tlie two intents — that of selling and 
that of making war — may coexist in the same mind. Dana 
himself must have had some misgivings about the rule he 
champions so ably ; for he admits tliat “ tlie line may often 
be scarcely traceable,” tliough he hastens to add tliat “ the 
principle is clear enough.” ^ But surely a line that is often 
scarcely traceable is not a very advantageous boundary 
between the permitted and the forbidden, and a jiivinciple 
that recpxires subtle psychological distinctions for its due 
application is litter for the lecture-room of a Professor of 
Mental Fidlosopliy tlian the Bench of a (knirt of Law. To 
what relineraents it may" lead in practice tlie case of the 
United States v. Quincy^ shows. The Court distinguished 
carefully between a fixed and present intent and a contingent 
or conditional intent, and ruled that an intent to go to the 
West Indies and endeavor to procure funds for a belliger- 
ent cruise was a contingent intent, and therefore innocent, 
whereas an intent to go on a belligerent cruise that was 
liable to be defeated by failure to obtain the necessary funds 

^ Note 216 to Wheaton’s International Laxc^ pp. 602, 503. 

2 It)id., p. 663. 8 Peters, lieports of the Supreme Courts VI., 446. 



TOWARDS BELLIGERENT STATES. 


549 


in the West Indies was a fixed and present intent, and 
therefore guilty. 

The objections to the doctrine which makes everything 
turn upon intent are well put by Mr. W. E. HalL After 
enforcing them with his usual learning and ability, he 
suggests as an alternative principle that the character of the 
sliip should be the test. lie would lay upon the neutral the 
duty of preventing the dex^arture from its ports of vessels 
Jbuilt primarily for warlike use,” if they were destined for 
the service of either belligerent ; while he would leave un- 
molested “vessels xm^uarily fitted for commer(‘,e.” ^ Ex])erts 
can tell almost from the laying of the keel tlie difference 
between the two classes of ships. No doul>t some commercial 
vessels can be adax^ted for war with greater or less ease ; but 
l>elligerent8 would do well to submit to tlie free sale and 
is>siie of such s]iix)s in consideration of the total x>i’ohibition 
of the construction of war-vessels for their ox)])oiients. In 
tlie same way neutrals would find it advantageous to 
purchase freedom of commercial ship-building and entire 
immunity from belligerent rexiroaches liytlie sacrifice during 
hostilities of their ti*ade with the contending xiowers in siiixis 
of war. The suggested rule is free from all the xierplexities 
connected witli decision by intent, ami would involve less 
interference with neutral shixi-buildiiig tliaa tlie British 
Foreign Enlistment Act of 1870, whicli is administered with 
vigor and success in the x>rosent conflict between CJiina and 
Japan. 

§ 263. 


The question is still far from settlement. The old x^iin- 
cix>les have been thoroughly discredite<l and the maritime 
jiowers have come to no agreement ux:)on new Tiir Unee rules of 
ones. The three rules of the Treaty of Wash- wUiani^or? and 

‘ . . . 11 1 1 1 the a\vHr<l of the 

ington of 1871, and the award given by the Geneva Tribunal. 
Geneva Tribunal in the following year, ought to have cleared 


1 Hall, International Law, § 226 and notes. 
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up the difficulty, hut unfortunately they did nothing of the 
kind. The limits of neutral liability for the escape of 
belligerent vessels are not more clearly defined than they 
were before ; and on this and other points the decision of 
the arbitrators, though it settled the case before them, has 
not met with general acceptance as containing desirable 
regulations for the future conduct of belligerents and neu- 
trals in tlieir mutual relations. 

By the sixth article of the Treaty of Washington,^ the 
arbitrators appointed to settle the chief questions at issue 
between (iniat Britain and the United States were to be 
governed in their decision by tliree rules set forth in the 
article and the principles of International Law not incon- 
sistent therewith. Great Britain consented to be judged by 
the rules in question, though she held that they were not 
part of the law of nations at the time wlien the events com- 
plained of took place ; and both parties agreed to observe 
the rules as between themselves in future and to invite other 
maritime powers to accede to them. The three rules were 
as follows : — 

A neutral government is bound : — 

First. To use due diligence to prevent the fitting out, 
arming, or equip[)ing, within its jurisdiction, of any vessel 
which it has reasonable ground to believe is intended to 
cruise or to carry on war against a power with which it is at 
peace ; and also to use like diligence to prevent the depjirt- 
lire from its jurisdiction of any vessel intended to cruise or 
carry on war as above, such vessel having been specially 
adapted, in whole or in part, within such jurisdiction, to 
warlike use. 

‘‘Secondly. Not to permit or suffer either belligerent to 
make use of its ports or waters as the base of naval opera- 
tions against the other, or for the purpose of the renewal or 
augmentation of military supplies or arms, or the 
meat of men. 


^ Treaties of the United States, 481. 
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“ Thirdly. To exercise due diligence in its own ports and 
waters and as to all persons within its jurisdiction, to pre- 
vent any violation of the foregoing obligations and duties.” 

No sooner had the treaty which contained these rules been 
signed tlian disputes arose as to the meaning of some of the 
expressions and clauses in them. The difficult question of 

due diligence ” gave riwse to long discussions and cannot be 
said to have been satisfactorily settled at last. We liave 
already reproduced the various interpretations placed uj)oii 
the phrase ; ^ and we have also endeavored to indicate the 
characteristic features of a '*M)ase of naval operations,” ^ as 
to which British and American ideas differed considerably. 
But perhaps the most hotly disputed point is concerned with 
the latter portion of the first rule, which binds the neutral 
to use due diligence to “■j)revent tlie d(q)arture from its juris- 
rliction of an}^ vessel intended to ci*irise or (^arry on war as 
above, such vessel having been specially adapted, in Avhole 
or in part, wdthin such jurisdiction, to warlike use.” Three 
different interpretations were ])laced upo]i the words in ques- 
tion. Great Britain contended tlrat tliey referred only to 
the original departure of the })eccant vessel witli hej‘ sins 
fresh upon her, and could not be inten(h‘d to impose upon 
the government of the injured neutral the oldigaiioii of seiz- 
ing her if she afterwards visited any of its |)orts as a duly 
commissioned ship of war. Such a course, it Avas argued, 
would 1)0 in itself a violation of Intejuiational Law, Avluch 
(X)nferred upon all lawffhil belligerent cruisers immunity from 
local jurisdiction Avhen visiting the ports of states with 
wliich their oavm country was at pea(*e.^ Tlie Lnited State's 
admitted that a commission emanating from a r(Ha>gnized 
power protected the vessel bearing it from all subsequent 
proceedings against hei* by a neutral whose neutrality she 

i See § 259. " See § 250. 

^ See British Case, Pt. III. ; the Argxiinent of Sir B. Palmer before the 
Ceneva Tribunal; and Beasons of Sir A. Cockburn for Dissenting from the 
Award, U8-156 
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had violated ; but they declared that this immunity did not 
apply to vessels of a warring community, recognized as a 
belligerent, but without recognition as a sovereign state. 
Such ships might be exempt from judicial process and the 
jurisdiction of neutral courts, but not from the control of 
the neutral executive, which was bound to seize them when- 
ever they (iiitered its ports, if they had been illegally fitted 
out, armed or equipped within its jurisdiction, or had 
received therein any addition to their effective power of 
doing injury to their foes.^ The Arbitral Tribunal went 
further than the advocates of the United States, and accepted 
their interpretation without the limitations they liad placed 
Tipon it. The Award laid down that tlie effects of a viola- 
tion of neutrality are not done away witli by an y commission 
which the guilty vessel may acquire from a belligerent gov- 
ernment, and laid upon the injured neutral tlie duty of seiz- 
ing sucli vessels on any subsequent visit to lier ports, even 
though they })e]onged to recognized and old-'established 
sovereign states.^ 

There can be tig doubt tluit as a general rule tlie commis- 
sion of a belligerent power exeuipts the ship whicli l)ears it 
from proceedings against her in the ])orts of other states. 
The decision of (•hief Justice Marshall in the case of the 
Exchange is decisive on this point. On proof tliat the vessel 
had been duly (jornmissioned by Napoleon I., he declined to 
try in an American court the legality of her original seizure 
by the French Government when she was owned l)y an 
American citizen and lay in a Spanish ]>ort.^ But tlie ques- 
tion whether this rule applies to vessels wlio have no recog- 
nized government behind them to be responsible for their 
misdeeds, and ap])lies so far as to shield them from executive 
action on the part of the state whose neutrality they have 

1 See American Case, Ft. III. ; and the Argument of Mr. Evarts before the 
Geneva Tribunal. 

2 See Award of the Geneva Tribunal., Recitals 4, 5, 6, 10, 14. 

® Cranch, Iteports of U. S. Supreme Court, VII., 110. 
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violated, was a new one wlieii raised by the advocates of the 
United States in the Geneva Arbitration. Circumstances 
exactly like those of the Alabama and her sister cruisers liad 
not arisen before. Both sides quoted decisions in analogous 
cases, and each was quick to point out that its oj)ponent’s 
analogies broke down in some important particular. The 
wide ruling of the Arbitral Tribunal seems to have been 
dictated more by a regard for equitable coiisiderations than 
by reference to principles hitherto accepted among nations. 
Its adoption would add enormously to the burdens of neu- 
trality, and would probably bring about serious conflicts 
between neutral states and belligerents whose vessels were 
seized. On tlie otla^r hand, the practical immunity enjoyed 
under tlie British interpretation of the law^ l)y belligerent 
communities wliose indcjxmdence h<as not been recognized is 
obviously unfair. Other states cannot deal offi(vially with, 
their govcrnmeuts and hold them res])onsil)le for offences 
committed by their cruisers ; and if the cruisers themselves 
cannot Ixi touched when oncic tliey have com])let(Ml tlieir 
offence and beciome fidly commissioned wjir-slii})s, absolui^e 
immunity is secured to tliem and their principals, and no 
remedy exisi.s for a grave international wrong. If it is too 
much to say that the rule suggested l)y the Uidted States is 
law, w^e may venture upon the assertion that it miglit be 
made law witli great advantage. 

The grave disagr*eements we have sketched, and others of 
minor ini])Oi’taiicc to wdiich we have not allud(*.d. did not 
impi‘ov(^ the chance of a generid acceptance of tlu" Three 
Rules of the Treaty of Washington. two ])owa‘i\s most 

immediately eoncerned have never been able to settle tlie 
terms of a joint note inviting others to accTide to them, and 
since 1876 have given up the attempt to do so, flTio gov^ 
ernments of Germany and Austria let it be known beforehand 
that their consent would be withheld ; and no state has 
shown itself eager to ado])t the now formulcp^ It was almost 
1 Wharton, International Law of the United States, § 402 a. 
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impossible to separate the rules from the interpretation put 
upon them by the Arbitrators ; and statesmen felt that., 
though the former might be understood in an acceptable 
sense, the latter imposed upon neutrals impossible obliga- 
tions, and would have made neutrality almost as burdensome 
as war. Tlie Imtitut de Droit International discussed the 
question at its sessions in 1874 and 1875, and adopted at the 
Hague in the latter year a series of conclusions which em- 
bodied the princi])les of the rules but considerably altered 
their phraseology, ^ So flat liave they fallen that it has been 
doubted whether they bind the two powers which originally 
contracted to observe tliem.^ Instead of settling disputed 
points they have raised new difflculties. Tlie utmost that 
cau 1)0 said for them is that they, and the events of which 
they formed a part, liave roused neutral governments to 
greater watchfulness and activity, in order to prevent viola- 
tions of neutrality for which they will assuredly be held 
responsible by the injured belligerent. 


§ 264. 


The jtowers pos- 
so.ssod by noutml 
ig’ovorninoDt.s for 
thf* protoction and 
vindication of their 
neutrality. 


We may now conclude our attempt to set forth the duties 
of neutral states towards belligerent states ; l)ut before we 
leave the subject it will be ustdul to indicate 
vory lii'icily wliat are the pOAvers possessed bj" 
neutral goveriunents for the [)fotection of their 
neutrality, 'hliey have iirst ilie remedy by 
diplomatic complaint. As a ride tlieir renionstrances are 
sure of a respectful hearing ; for it is to the interest of every 
belligerent to keep on good terms witli tlie ])o\eers tliat take 
no part in tlie Avar. Jf the case is flagrant and tlie wrong 
notorious and undoubted, adequate reparation Avill generally 
be accorded in answer to reasonable demands. Another 
remedy which by no means excludes the former, though 


^ Tableau General de V Institut de Droit International ^ pp. 161-163. 
2 Wliarioiij (JofiniieiUariea un American LaWj § 244. 
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quite independent of it, is to be found in administrative 
action, treadihg close on the heels of the wrong, and either 
preventing its completion or inflicting exemplary punishment 
on the wrong-doer. Thus, if a belligerent war-vessel tries 
to effect a capture in a neutral port, the authorities may use 
whatever force is at their disposal for the purpose of frus- 
trating the attempt. And if the aggressor is crippled or 
sunk in the course of the struggle, her commander has only 
himself to thank for the result of his attempt at outrage. 
Some writers extend the power of the neutral state beyond 
the limits of its jurisdiction, and allow it to pursue an 
offending vessel on to the high seas and there deal with it a& 
justice may demand.^ But no clear authority for this state- 
ment can be found in usage or in judicial decisions, and in 
principle it is altogether wrong. A state has a right to ])olice 
its own waters ; but it has no sort of right to enforce outside 
them the regulations it deems necessary for protecting the 
integrity of its territory. If a vessel which has in any 
way violated its neutrality manages to escape, it can claim 
through diplomatic channels redress for the past and respect 
for the future. But we submit that any attempt to do on 
the open ocean, where there is no territorial jurisdiction, acts 
which are inseparable from such jurisdiction, is in itself an 
offence agaimst the law of nations which it professes to vin- 
dicate. The point might have received an authoritative 
decision had the United States cruiser Charleston caught 
the Chilian transport Etata^ when in May, 1891, the latter 
Cvscaped from the port of San Diego after violating American 
neutrality by taking on board therein a cargo of arms. But 
the pursuit was unsuccessful, and the question of right 
remains where it wavS before. It will be solved in a sense 
favorable to the claim to pursue, if the rules on the subject of 
territorial waters recently accepted by the Institut de Droit 
International should ever receive the sanction of the maritime 

^ e.g. Bluntschli, Droit International Codijie, § 342 ; Hall, International 
Law^ § 227 ; Woolsey, International Law^ § 68. 
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powers. The eighth of the Articles adojpted at Paris in 
March, 1894, declared that, in case of an offence committed 
within the jurisdiction of the territorial power, it might con* 
tinue on the high seas a pursuit commenced in its waters; 
but the right to follow and capture was to cease if the flying 
vessel gained a port of its own country or of a third power.* 
We come lastly to the remedy by judicial process. The 
neutral state has the right of exercising jurisdi(?tion through 
its Prize Courts over captures made by belligerents within 
its dominions, whether the captured property remains from 
the first in the neutral waters where it has been illegally 
taken, or is brought back to them some time after the cap- 
ture. The restoration may be made by administrative act, 
but it is generally more convenient tliat the case should go 
before the neutral courts and be decided by them. Their 
jurisdiction extends also to cases where the capturing vessel 
has received either its original equipment for war or a sub 
sequent augmentation of warlike force within the neutral’s 
territorial waters, and has afterwards taken a prize and 
brought it into one of the ports of tlie injure^d ]>ower. Tins 
is clearly set forth in a large number of judicial decisions, 
the most inq)ortant of which is that given by Judge Story in 
the case of Santisdma Trinidad? when he laid down, among * 
other propositions, that the neutral’s jurisdiction was limited 
to captures made during the cruise wherein the illegal outfit 
or augmentation of force took place. This, and many other 
questions connected with such cases, are rendered less impoi - 
tant now than formerly owing to the tendency of neutral 
states in modern times to exclude belligerent prizes from 
their ports. 

^ Anmiaire de VInstitut de Droit International^ 1894-1806, p. 330. 

2 Wheaton, Beports of the U. S. Supreme Courts VH,, 283. 
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OBDINABY NEUTKAL COMMERCE. 

§ 265 . 

We have now to consider the Law of Neutrality in its 
second great division, which deals with belligerent states and 
neutral individuals.^ In the Middle Ages the The conflict 
growth oi trade torced commercial questions ont atui noutmi 

' _ . /• 1 -I in Intere8t» iu the 

upon the attention of rulers long before the idea matter of trade, 
arose that states as corporate bodies liad any duties towards 
one another in the matter of neutrality* Tire belligerent 
dealt with neutral commerce himself, and punished in his 
own courts violations of the rules he laid down for the 
furtherance of his own interests. Then, as trade became 
more important and traders more influential, tliey began to 
demand that some respect should be paid to them ; and after 
the decay of feudalism and the commencement of a new coin- 
niercial and industrial epoch, states arose whose policy it was 
to extend the immunities of neutral merchants at the expense 
of belligerent rights. For three centuries at least trading 
interests have grown steadily stronger and strongfu’ ; and the 
result has been a continual modification of the older rules, 
and the growth of a body of law, wliich is a coniprornise 
between the attempt of the belligerent state to cut off its 
enemy’s trade and the attempt of the neutral individual to 
trade unhindered by the war. Opjiosing self-interests have 
been the main forces at work in the development of indi- 

^ See § 248. 
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vidual neutrality, just as ethical principles have been the 
chief elements in the growth of state neutrality. But never- 
theless the rules which govern the ventures of neutral mer- 
chants and ship-owners possess a clearness and symmetry 
which are lacking when we turn to the mutual duties of 
neutral and beliigerent states. The difference is due to the 
fact that tlie former have been administered by Prize Courts 
and reduced to system by trained jurists, whereas tlie latter 
are in the main left to be settled by the ex parte arguments 
of international controversies and the slow growth of opinion 
among civilized peoples. 

Among the subjects which fall under the head of neutralit}' 
as it is concerned witli the rights and obligations of bellig- 
erent states and neutral individuals, the first place must be 
given to what we have already called Ordinary Neutral 
Commerce.^ By these words we mean commerce uncompli- 
cated by any question as to the kind of service performed 
by the ship concerned, or the warlike character of the 
goods conveyed, or the special circumstances of their port 
of destination. Under this head, tlierefore, we have to deal 
with the restrictions belligerents have endeavored to place 
upon harmless every-day trade, on tlie plea that they must 
be allowed to put all possible stress upon a foe, even at the 
expense of neutral interests, and the modifications contended 
for by neutrals on the principle that they must be permitted 
to carry on their commerce unhindered by a war in which 
they are not concerned. The special character of sea-borne 
commerce often renders it impossible to separate neutral and 
lielligerent interests in it, and strike at an enemy without 
injuring a friend. On land neutral goods in belligerent 
territory are subject to the ordinary rules of warfare. Their 
situation within the enemy’s dominions is held to impress an 
enemy character upon them. But at sea, where there is no 
territorial jurisdiction to simplify matters, enemies’ goods arc 
often found on neutral ships, and neutral goods on enemies' 

1 See § 248. 
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ships. It is necessary, therefore, to settle in each case 
whether the element of neutrality or the element of bellig- 
erency shall prevail. Two principles have found favor at 
various times as rough attempts to provide a workable com- 
promise between the demands of warring navies and the 
claims of neutral commerce. The first lays down that the 
liability of the goods to capture shall be determined by 
tlie character of the owner, while the second declares that 
the character of the vehicle shall decide. These two prin- 
ciples, taken either separately or in combination, will be 
found to lie at the bottom of all the practical rules that have 
ever been enforced, since International l^aw became strong 
enough to impose rules of any kind upon indiscriminate 
robbery. 

§ 266 . 

The Consolato del Mare, which was the greatest of the 
medifeval maritime codes, ^ declared that if tJie captured vessel 
was neutral and tlie cargo enemy the captor 

, , ‘ * The htvStory of tbe 

might coin|)el the vessel to carry the cargo to a rules of ordiT.aiy 

, . I /> • 1 1 inaritiine capture. 

])Iace of safety, paying her the freiglit she was 
to have received from the owners of the goods. If, on the 
other hand, the vessel was enemy and the cargo neutral, the 
owners of the cargo were at liberty to ransom the vessel from 
the captor and proceed on their voyage ; and if they refused 
to do so, the captor might send the vessel to a port of his 
own country and make the owners of the cargo pay the 
freight they would have paid to the original belligerent 
owner of the vessel. But if they were willing to make 
satisfactory arrangements about the ship and the (.‘ajitor 
refused, they could claim from him compensation for damage 
and he could claim no freight from them.^ Ujion these pro- 
visions the whole fabric of the law of capture at sea was 
reared. It proceeded upon the principle tliat the fate of the 
goods depended upon the quality of the owner. If he were 

1 See § 29. 


2 Pardessus, Us et Uoutxime.s de la Mer^ II., 30 P 
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an enemy, they were subject to capture, even though they 
might be found in a neutral vehicle ; if he were a neutral, 
they were free from capture, even though they might be 
found in an enemy vehicle. There can be no doubt that the 
rules of the Consolato were generally adopted in the Europe 
of the Reformation and the Renascence, though abnormal 
usages sometimes showed themselves. It was, for instance, 
made matter of serious discussion by belligerents whether 
neutrals should be allowed to trade at all with the enemy, 
and the doctrine that the neutral ship was tainted by the 
enemy cargo, and therefore subject to capture along with the 
hostile goods it carried, was occasionally put into practice. 
But on the whole states followed the plain and simple plan 
of capturing enemy goods and letting neutral goods go free, 
regardless of tiie nationality of the vessel in which they were 
found. And further, as civilization and trade advanced the 
obligation of I) ringing captured vess(ils in for adjudication 
by competent Ib’ize Courts was universally admitted ; and 
it was held that the courts must both, condemn the enemy 
goods while they released the neutral vehicle and paid freight 
to its owners, and also condemn the enemy vehicle while they 
released the neutral goods. This did away witli that portion 
of the code of maritime capture contained in the Consolato 
which deals witli the ransom of a belligei'ent prize by the 
neutral owners of her innocent cargo ; but in other respects 
the code remained intact and became part of the common 
law of nations. Grotius speaks with approval of it and 
cites numerous instances of its applii^ation.^ He also argues 
against the seizure of neutral goods found in enemies’ ships, 
on the ground tliat tlieir situation ought not to be held to 
condemn tliem, but at most to indicate a presumption of 
hostile cliaracter whicli might be rebutted by proof that they 
were really neutral. ^ Bynkershoek gives utterance to the 
same opinions in a more pronounced manner,^ and Vattel is 

^ m Jure Belli ac Pads, TIL, I., V., note. * Ibid,, III., VI., VI. 

® Quwstiones Juris JPublici, I., 13, 14. 
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equally emphatic.' It would be easy to lengthen the chain 
of authorities, were it necessary to do so. In fact all the 
great publicists who touch upon the question up to tlie middle 
of the eighteenth century agree with those we have cited ; 
and their modern successors who attempt to prove that the 
practice of capturing enemy goods under a neutral flag was 
a usurpation aiid an outrage are obliged to base their reason- 
ing upon a loi primitif^ which resides chiefly in tlieir own 
breasts, and a number of selected treaties, wliicli stipulate 
for the observance of rules other than those in general use 
between nations.^ But the controversies here gJanced at are 
really ancient history. Since the acceptance of the Declara- 
tion of Paris in 1856 they have had no hearing upon practical 
affairs, Tliat great international instrument closed a chapter 
in the liistoi'y of maritime law ; and all we need do is to 
glance at tlie record in order that we may be able to under- 
stand our present position. We have shown how tlie rules 
of the Consolato del Mare became the law of capture at sea 
in time of v'ar. It now remains for us to give a rapid sketch 
of the system whicli first rivalled and tlieii partially sup- 
planted them ; and when this has been dojie we sliall be in 
position to understand the maritime jurisprudence of the 
modern world. 

In order to gain general acceptance, the Consolato had, as 
we have seen, to struggle against harsher rules ; bn t when 
its position was secured, an alternative arose based upon a 
principle deemed to be more favorable to neutral (‘oniincrce. 
It was suggested that the liability of goods to eapture should 
be determined by the character of the vessel whievh carried 
them. If she were neutral, they were to go free, even tliough 
they belonged to an enemy; but if she were enemy, they 
were to be condemned, even tliough they belonged to a neu- 
tral. The new doctrine was set fortli in the twin maxims, 

1 Droit des Gem, III., §§ 115, 116. 

2 e g. Oitoiai), Diplomatic de la Mer, Uiv. 111., Ch. V, ; Ilautefeuille, Droit 
et Devoirs des Nations Neutres, Tit. X., Ch. I., Sec, II. 

2 O 



662 


ORDINABY KBUTBAX. COMMBRCB* 


Free eJiips^ free goads^ and Enemy ships ^ enemy goads* It 
fitted in with the exti'eme ideas on the subject of the immu- 
nity of the neutral flag and the exterritoriality of the neu- 
tral vessel,^ which found favor with a certain school of 
continental publicists. Some of them even went beyond it 
and declared that neutral goods on enemy ships were free, as 
well as enemy goods on neutral ships. ^ But the Dutch, its 
first advocates, adopted it on grounds of self-interest and 
commercial utility. They recognized to the full that it was 
a new principle, which must be applied by special agreement 
if their commerce was to gain the benefit of it. The greater 
part of the carrying trade of Europe was in their hands 
during tlie seventeenth century, and the object they had in 
view was to obtain freedom from molestation for belligerent 
commerce entrusted to their care. But, in order to gain what 
they d(jsired, they were obliged to purchase safety for enemy 
merchandise beneath a neutral flag bj^ conceding to bellig- 
erents a right to capture neutral goods bejieath an enemy 
flag. Thus we find a long sericwS of treaties stipulating foj' 
the ado])tion of the principle that the character of the vehicle 
settles the fate of the goods, unless indeed contraband of war 
be found on board a friendly vessel, in whicli case it is not 
protected by the neutral flag. The first wa>s made between 
the United Provinces and Spain in 1650,^ and it was followed 
at irregular intervals by many others.^ The United States 
from tlie commencement of their separate national existence 
showed their willingness to embody tlie newer doctrine in 
their formal international agreements. It occurs in the 
treaties of 1778 and 1800 wdth France, in the treaty of 1782 
with the Dutch and in the treaty of 1783 with Sweden. 
The treaties of 1785 with Prussia and 1795 with Spain go 
still farther and stipulate for the rule Free ships^ free goods 

J See § 120. 

2 Cf, llubner, Do, la Same des BtUmens Neutres ; G, F. de Martens, 

Liv, Vin., Ch. VII., § 316. 

® Ilmnont, Corps Diplomatique, Vol. VI., Pt. L, p. 671, 

* Maiining, Laiv of Nations (Amos’s ed.), Bk. V., Cii. VI. 

6 Treaties of the United States, pp. 301, 303, 326, 762, 763, 1044, 1046. 
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withioiit the corresponding rule Mnemy enemy goodn; 

but in 1799, when a new treaty was negotiated with the 
former power, the previous agreement was replaced by a 
promise to observe the principles and rules of tlie law of 
nations generally acknowdedged,” and in 1819 the obligation 
entered into with Spain was confined to cases where reci- 
procity was observed by neutral powers the goods of whose 
subjects were spared. ^ A complete return to the original rule 
is found ill the treaty with Great Britain of 1794, whieli 
expressly stated that the property of an enemy found on 
board a neutral vessel should be regarded as good prize of 
war.^ It is evident from tliese examples that the diplomatic 
j)olic 3 ’^ of the United States has not been consistent. On the 
whole it has inclined strongly towards the freedom of enemy 
goods under the neutral flag ; but in recent times the treaties 
have contained a proviso that the contracting parties will 
give the benefit of this rule only to those neutrals who 
govern their own practice by it when tliey are at war,’^ Yet 
American jurists have always laid dowm that in the absence 
of treaty stipulations the old rule applies. Kent says of tlie 
agreements that free ships sliould make free goods, that such 
provisions “are to be considered as resting on conventional 
law merely and as exceptions to the operation of the general 
rule ; ^ and Jefferson wrote in 1793, “ I believe it cannot be 

doubted that by the general law of nations tlie goods of a 
friend found in (he vessel of an enemy are free, and the goods 
of an enemy found in the vessel of a friend are lawful prize.” ® 
The decisions of the Supreme Court were to tlie same effcafi. 
The attitude of the United States, therefore, has l)een that 
of a power which admitted the obligation of the old rules 
where they wex*e not overridden by special agreement, but 

^ Treaties of the United States^ pp, 902, 911, 1010, 1011, 1020, 1021. 

« Ibid., p. 389. 

® e.g. The Treaty of 1887 with Peru, Treaties of the United States^ p. 1196 

* Commentaries (Abdy’s ed.), Ch. VIII., p. 342. 

* Whartoa, International Law of the United iStates^ § 342. 
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desired to see them superseded by the more modern doctrine. 
Great Britain, on the other hand, not only maintained the 
ancient law of maritime capture, but held it to be in itself 
just and satisfactory. She made very few treaties setting 
it aside in favor of the j)rinciplo that the flag covers the 
cargo, and took the first opportunity of getting rid of any 
engagement of the kind into which circumstances liad com- 
pelled her to enter. Her insistence upon the system of the 
Consolato del Mare brought upon her a great deal of odium, 
especially from the statesmen and publicists of the continent 
of Europe. Her writers retorted with vigor and effect ; but 
the controversy lost its practical importance when in 1856 
the British Governnient signed the Declaration of Paris, and 
accepted thereby the rule Free Hhips^free poods without the 
corollaiy Fnemp ships^ enemy goods. 

Hitherto we liave |)laced the principle of the character of 
the vehicle in shar]) opposition to the principle of the owner- 
ship of the goods, as a means of deteriiiiniiig their liability 
to capture. But it is quite possible to (‘.oin})iiie the two, and 
take as a guide to practice that ])art of each which is most 
unfavorable to ueutrals or that ])art wliich is most favorable 
to them. If we follow the ];)rinciplo of oAvnership when it 
bears hardly on neutral trade?, Ave iirrive at the rule that the 
goods of an enemy on l»oard the ship of a friend are good 
prize ; and, if we do tlie same Avith tlie ]>rineij^^)le of the nation- 
ality of the vessel, Ave obtain the rule that the goods of a 
friend on board tlie ship of an enemy are good }>rize. Com- 
bining the two we reatdi the seA^ere conclusio]) that Enemies' 
goods in neutral ships and iieutral goods in enemies^ ships are 
liable to eapyture, ( )ii tlie other Iiand, if Ave take that portion 
of the operation of each of our two principles wliicli is most 
favorable to ncutraJ trade, they work out into the rule tliat 
Neutral goods in enemies’ ships and enemies’ goods in neutral 
ships are 7iot liable to capture. We see then tliat neutrals may 
be subjected to a combination of the more severe or the more 
lenient portions of each of the two main doctrines as to mari' 
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time capture. The harsher practice was followed by France 
in the sixteenth and seventeenth centuries, though sometimes 
she seems to have fallen back upon the rules of the Consolato, 
and in the latter part of the period she bound Ijerself by 
several treaties to adopt towards the co-signatory j)owers tlie 
principle of the freedom of hostile property under the neutral 
Hag. But when l^ouis XIV. was at the heiglit of liis power 
he made the usual French practice harsher still by the famous 
Marine Ordinance of KiSl, which is called by Azuni "^le 
chef-d’ceuvrcj de la legislation etablie par cet incomparable 
monarcpie.'’ ^ It not only condemned neutral goods carried 
in enemies’ ships, but also declared that neutral ships were 
liable to condemnation for carrying enemies’ goculs* The 
doctrine that enemy property infected with its hostile char- 
acter whatever neutral |)roperty it was brought into contact 
with was followed l)y Franco till 1744, and l>y Spain from 
1704 till tlie former date, when a French Ordijiance gave 
freedom from capture to neutral vessels laden noth enemies’ 
goods and the Spanish. Gov^ernment chang(?d its naval policy 
in accord with its poweT'ful ally. The varying needs and 
circumstances of the great maritime struggle with Iviiglaiid 
c:aused the Freiicdi rules of capture at s(‘a to vary with 
bewildering i-apidit.y in the latter lialf of the eighteenth 
century and the lirst years of the nineteenth. 14 le termina- 
tion of the coiiMict left France with lier traditional ])oliey of 
capturing neutral goods in enemies’ shij)s, without tlie added 
severity of tlie coudemnatioii of neutral vessels for caiaying 
enemies’ goods, whiles Enghind still adhered to tlie old pj-adice 
of making prize of enemies’ goods under a neutral dag, I’lius 
when i]i 1854 England and France were allied against Russia 
there seemed no escape for neutral trade. But the two 
powers felt that it w as neither desii able nor [)ossible to revive 
the severities of a bygone age, and agreed tliat during the 
war they would not capture enemies’ goods in neutral vessela 
or neutral goods in cjiemies’ vessels. 

^ Droit Maritime de VEurope^ Vol, I., Ch. Ill,, Art. XIV. 
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Tins bringi^ us to a combination of the more favorable 
aspects of the two great doctrines on the subject of maritime 
capture. An attempt was made in 1752, by the Prussian 
commissioners who reported to Frederick the Great on what 
is known as the Silesian Loan Controversy d to show that the 
capture of enemies’ goods on neutral vessels was contrary to 
the law of nations.^ But their arguments were extremely 
weak, and it was admitted on all sides that the British reply 
shattered their case to pieces.® The Armed Neutralities of 
1780 and 1800 endeavored to establish the rule of Free ships^ 
free goods without the logical accompaniment of Enemy ships^ 
enemy goods ^ The principles of the first Armed Neutrality 
had been accepted by all tlie chief continental powers when 
the peace of 1783 put an end for a time to tlie a|)plication of 
any rules of warfare at sea. But hardly had the Frencli 
Revolution initiated the next great cycle of European wai\s, 
when Europe made haste to abandon the maritime code to 
which its states had pledged iheinselves a few years before 
Again, lio'sv'cver, the naval preponderance of Great Britain, 
and the severity with wliicli she used it in tlie matter oi 
colonial trade, raised a feeling of jealous hostility against 
her. Neutral states found that their coinmen^e did not pros- 
per as fully as tliey had lioped , and in 1800 Russia headed 
a movement which liad for its object to crip[)le tlie jirincipal 
maritime belligerent by reviving tlie Armed Neutrality of 
twenty years before. The Baltic powers joined the league ; 
but within a few months it was broken up owing to the 
death of the Emperor Paul and the vigorous action of the 
British Government.^ Then followed a period of confusion. 
Every European power was drawn into the conflict at one 
time or another, and some were at war with scarcely any 
intermission till the general peace of 1815. The signatories 

1 See § 198. 2 c de Martens, Causes Celehres^ II., cause premi^sre. 

® Manning, /xnc of Nations (Amos’s ed.), Bk. V., Ch, VL, § 2. 

^ C. de Martens, Becueil^ I,, 193, 194 and II,, 216-219. 

^ Wheaton, Histonj of the Law of Nations^ Ft, 111., §§ 14-20. 
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of the Armed Neutrality trampled as belligerents upon the 
doctrines they had championed as neutrals ; while Great 
Britain and France vied with one another in attacks upon 
innocent commerce, each justifying its severities on the plea 
that they were adopted in retaliation for illegal acts com- 
mitted by the other. ^ At the end of the struggle no definite 
code of maritime capture had received universal acceptance. 
It was left for peaceful agreement to bring about in another 
generation what force had failed to effect in the great world- 
conflict which centred round Revolutionary and Napoleonic 
France. 


§ 267. 

We have just seen how the states who were allied against 
Russia in tlie Crimean War pledged themselves at its com^ 
mencement to act throughout it on the ]:)rin- Dedaiation 
ciple that they would capture neither the goods 
of an enemy in the vessel of a friend nor the goods of a 
friend in the vessel of an enemy, reserving, however, for the 
operation of the ordinary law casiis of carrying contraband 
or attempting to run blockade. At the close of the war the 
powers assembled in conference at Paris agreed upon a Dec- 
laration concerning Maritime I^aw, which must not be eon- 
founded with the Treaty of Paris tliough it w^as drawn up 
and signed by the same plenipotentiaries. It was adopted 
on April 16, 1856, and its enactments are contained in the 
four following articles : — 

1. Privateering is and remains abolished. 

2. The neutral flag covers enemy’s goods with the excep- 
tion of contraband of war. 

3. Neutral goods, with the exception of contraband of 
war, are not liable to capture under the enemy’s flag. 

4. Blockades in order to be binding must be effective, 


1 Maiming, Law of Nations (Amos’s ed.), Bk. V., Chs. VI., X., XI. 
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that is to say, maiiitained by a force sufficient really to pre- 
vent access to the coast of the enemy. ^ 

Great Britain, France, Austria, Prussia, Russia, Sardinia 
and Turkey were the original signatory powers. They 
bound themselves “ to bring the present Declaration to the 
knowledge of the states which have not taken part in the 
Congress of Paris, and to invite them to accede to it,” 
The invitation has been favorably received by nearly all the 
members of the family of nations ; but a little group, the 
most important of which are the United States, Spain, Mex- 
ico, Venezuela and China, have declined it. The vsituation 
created by their refusal has been already discussed.*'^ All 
we need say licre is tliat every war which passes without an 
infringement of tlie Declaration gives it greater authority. 
Since 1856 civilized belligerents have never resorted to the 
practices it was meant to supersede. Continuous observance 
of its provisions must make it in time a part of the common 
law of natiojis, even if the express consent of a few states is 
still withheld. 

The first article of the Declaration of Paris deals with a 
subject we have already considered,^ and the fourth is con- 
cerned with a matter which will come up for consideration 
in the next chapter.^ But the second and third articles have 
a most important bearing upon the question under discussion 
at the present moment. They give the sanction of general 
agreement to the principle that free ships make free goods 
without the usual corollary that enemy ships make enemy 
goods. The adhesion of Great Britain to this agreement 
marks the complete victory of commercial considerations 
over the rules of the Consolato del Mare. Slie had stood 
out long for the older and severer practice ; but in the end 
she saw that her position as a great trading nation, disposed 
in the main to peaceful courses and therefore likely to be 

1 Wharton, International Law of the United States^ § 342 ; Annual Begis- 
ter for 1856, p. 221. “ See § 03. « See § 223. < See §§ 269,272, 



OBDIKABY N^JtTTRAIi COMMERCE. 


569 


neutral in subsequent wars, rendered it advisable foi' her to 
accept provisions under which her commerce would gain 
immensely as long as she was not a belligerent. The vast 
growth of her carrying trade since 1856 has justified the 
foresight of her statesmen, though we have seen reason to 
believe that her interests would be served more effectually, if 
she would go further and assent to the total abolition of the 
capture of private property at sea in time of war, witli the 
usual exceptions against contraband, blockade^running and 
unneutral service.^ None of the powers which refused to 
sign the Declaration objected to its second and third articles. 
Their action was caused by an unwillingness to sxirrender 
the right of employing privateers as long* as private property 
was still liable to the depredations of liostile cruisers. Those 
of tliem who have been engaged in war since 1856 have 
respected enemy goods in neutral vessels as well as neutral 
goods in enemy vessels ; and in the great conflict between 
North and South in the United States botli parties agreed 
to observe itll the articles of the Declaration except the 
first, and did in fact observe them all.'^ 

Enemy property in enemy ships is still suT>joct to maritime 
capture. Its freedom from molestation undei' the Ihig of a 
friend is a concession made to nentrals ; and in respect of it 
two questions have been raised. The first asks whether hellig- 
erents who have signed the Declaration of Pai'is are hound 
to give the b(3nefit of it to neutrals who hav(3 refused tbeir sig- 
natures. We may reply that such a j)rivilege can hardly be 
claimed as a right. The last clause of the Declaration con- 
tained a proviso that “‘it is not and shall not be f)inding 
except between those j)owers who have acceded or shall 
accede to it.’’ In so far, therefore, as tlie rules it embodies 
derive their validity from exx)ress consent, it is clear that 
those who have failed to signify their foi-mal adhesion to 
them cannot demand to be treated as if it laid been given. 
But whatever force tliese rules may obtain from continual 
observance throughout several decades belongs to them 

1 See §§ 216, 217. 

^ During the recent war between the United States and Spain, both sides 
acted on all the articles ut’ the Declaration, and gave the beneht to all neutralB. 
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apart from convention and ax)plies to all states alike. Non' 
signatory neutrals^ who have themselves when belligerents 
acted upon the principle that the flag covers the cargo, 
would have reason to feel aggrieved should a power at war 
make the fact that they liave not acceded to the Declaration 
an excuse for depriving their commerce of the protection it 
affords. In the Franco-German war of 1870-1871 both sides 
applied its principles to the property of American and Spanisli 
subjects, though neither the United States nor Spain have 
signed it. A similar answer must be given to the further 
inquiry whether, when one belligerent has signed the Decla^ 
ration of Paris and the other has not, the former is bound to 
act uj3on it in dealing with neutrals whose governments have 
acceded to it. Tliere is room for doubt if we confine our 
selves to the mere words of the document ; but when we 
come to examine i)ractice we find a strong tendency in favoi 
of the more liberal interpretation. When England and 
France were at war with China, a non-signatory power, in 
1860, they applied the second and tliird articvles of the Dec« 
laration to neutral trade ; and Chili and Peru did the same 
when they were allied against Spain in 1885.^ Indeed it is 
far more likely that the belligerent who had not acceded to 
the Declaration would be induced to observe its rules than 
that the belligerent who had acceded to them would feel 
free to ignore tliem. The recent conflict in Eastern Asia 
affords an apt illustration. From its beginning in 1894 to 
its end, China, the non-signatory power, made no attempt 
to capture Japanese goods under a neutral flag or neutral 
goods under a Japanese flag, while Japan, the signatory 
power, showed no sign of a wish to ignore its obligations 
towards neutrals on the plea that they are not shared b;y 
China, The notion of a return to the old order is an idle 
dream. Those who entertain it have failed to grasp either 
the power of modern commerce or the strength of the moral 
ideas that tend to restrict the destructiveness of warfare. 

1 Twiss, Belligerent Bight on the High Seas^ p. 8, 
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What the pressure of neutral interests was able to obtain in 
1866 it will be able to retain in future emergencies. We 
may adopt with confidence the view of one of the greatest 
of modern authorities on naval warfare, and hold that the 
principle that the flag covers the cargo is forever secured.”^ 

§ 268. 

We may confidently believe that innocent commerce will 
ill future be safe in neutral vessels ; but there is much room 
for doubt with regard to the acceptance of 
another claim sometimes put forward by neu- iw uirfii vosscia 

, *11 undor convoy aro 

tral states. 1 hey are inclined to demand tliat cxoiniit nom 
their merchant vessels shall be free from beh 
ligerent search when under the escort of a vessel of war of 
their own country, wliose commander is willing to pledge 
his word tliat they have not rendered themselves lialile to 
capture either by the nature of their destination or the 
character of any persons or goods they may be carrying. 
'Die first attempt to defeat in this way the ordinary bel- 
ligerent right of search 2 was made by Sweden in 1658. 
Peace supervened in a few months, and the (piestion slum- 
bered in consequence. It was not seriously raised again till 
the latter half of the eighteenth century, Avhen the conduct 
of the Dutch roused it to vigorous life. As neutrals tliey 
had claimed for their merchantmen exemption irom bel- 
ligerent search when under the convoy of Dielr shij)s of war ; 
and therefore as lielligerents tlicy were bound to giant to 
others what they had demanded for themselves. Accord- 
ingly in January, 1781, they male red their eniisers to refrain 
from searching neutral shijis under convoy, if the commander 
of the convoying vessel declared them innocent of offence.® 
Soon after a number of powers made mutual concessions of 

1 Mahan, Influence of Sea Power upon Ilistoi^j, Ch. I., p. 84. 

* See §210.^ 

® Manning, Law of Nations (Amos’s ed.), Rk, V., Ch. XI. 
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the privilege by special treaty stipulations. The United 
States were among the foremost. Between 1782 and 1800 
they agreed to the insertion of the provision under considera- 
tion in no less than six treaties.^ They have continued the 
same diplomatic policy up to the present time ; and the 
executive department of their government has embodied it 
in the instructions issued to their naval officers, who are 
ordered not to permit ships under their convoy to be searched 
by belligerent cruisers.^ But, nevertheless, American writers 
and jurists have held with singular unanimity that, though 
belligerents may by treaty contract themselves out of their 
common law right of visit and search, they cannot be com- 
pelled ill tlie absence of such agreement to take the word 
of a neutral officer in lieu of the evidence of their owe 
senses.^ This is the British view, and tJie practice of tin: 
Britisli. (ruvernment lias always been based upon it. Great 
Britain declined to enter into any of the agreements on the 
suliject of convoy wliich were so common at the end of the 
eigliteentli century, and insisted upon the full exercise ot 
her belligerent right. This course of conduct brought her 
into sharp collision with some <jf the neutral states. The 
most important of these controversies arose in 1798 wlien a 
Britisli sixuadron captured in the English Channel a num- 
ber of neutral Swedish merchantmen under the escort of a 
Swedish frigate. They were eondemned next year by Lord 
Stoweli in a great judgment delivered in the ease of one of 
them, called the Maria,^ He held that tlie right of search 
was ‘^an incontestible right of the lawfully commissioned 
cruisers of a belligerent nation,’’ that the autliority of the 
sovereign of the neutral country being interposed in any 
manner of mere force cannot legally vary the right” of 

1 Treaties of the United States, pp. 328, 726, 762, 903, 1046, 1091, 

^ Glass, Marine International Laio, p. 168. 

^ e.g, Wlieaton, International Law, §§ 625-628 ; Woolsey, International 
Law, § 209. 

* Kobiiisoa, Admiralty Jleports, I., 340-379. 



ORDINABY NEUTBAI. COMMERCE. 


573 


such cruisers, and that the penalty for the violent conti'a- 
vention of this right is the confiscation of the property so 
withheld from visitation and search.” The resistance to 
search in this particular case was very slight. No shot was 
fired and no blood was shed. But there can be no doubt of 
the soundness of the doctrines laid down by the great Eng- 
lish judge, whatever may be thought of the severity with 
wiiich he applied them. The Danish jurist Schlegel, who 
attempted to argue against them, relied upon a distinction 
between a Positive Law of Nations and a Natural Law of 
Nations. He admitted that the former allowed the search 
and capture of neutral vessels ; but asserted that tiie latter 
knew nothing of such a right, and based upon this presumed 
conti'adiction the conclusion that belligerents cannot have a 
greater latitude in this rest>ect than neutrals consent to 
allow. ^ Weak as this reasoning is, it was good enougli for 
the Armed Neutrality of 1800, which added to the four 
articles of its predecessor a fiftli, to the effect that tlu^ decla- 
ration of an officer iji coininand of a" neutral sliip of war that 
there was notliing contraband on board the vessels convoyed 
by him should suffice to prevent belligerent searcli.^ The 
second league of tlie l>altic powers came to an end in June, 
1801, when Russia signed a treaty with Great Britain, which 
admitted a right to search neutral vessels under eouvoy, but 
sti])ulated for a special mode of procedure. Tlie pjipers of 
the convoyed vessels were first to be examined on l)oard the 
(3onv()ymg vessel, and only if reasons for suspieiuii arose 
were the merchantmen themselves to be searclied.^^ The 
constant shifting of sides in the great continental wars soon 
brought this treaty to an end ; and when fresh arrangements 
were made they were silent on the subject of convoy. The 
matter was not mentioned in the Declaration of Ikiris. Each 

^ Visitation of Neutral Vessels under Convoy (English Translation pub- 
lished in London, 1801), pp, 07-70. 

^ C. de Martens, xiecueil^ II., 215-219. 

s Ibid., VII., 263. 
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state is free to follow whatever policy seems good to it ; and 
there is grave danger of serious disagreement in the future. 
England still takes her stand upon the integrity of the right 
of search ; but all the great maritime powers of the European 
continent have instructed their naval commanders to be sat- 
isfied with the declaration of a convoying officer* Their 
publicists argue that International Law obliges belligerents 
to accept this security, and declare that any attempt on 
their part to pass over it and use actual inspection to verify 
the character of escorted merchantmen and cargoes would 
be an unwarrantable outrage.^ The United States occupy 
an intermediate position. Their legal doctrine is Englisli, 
their executive policy continental. Possibly a way out of 
the difficulty may be found by the general adoption of 
the rules contained in their Naval Regulations with the 
addition of a few provisions taken from the Anglo-liussian 
treaty of 1801. An American officer in command of a con- 
voying vessel must be furnished with a list of the vessels 
under convoy, particulars of tlieir ownership and nationality, 
and proof that any ship bound for a belligerent destination 
carries no contraband of war,^ If he were ordered in addi- 
tion to perinit search when cinuimstances of grave suspicioii 
revealed themselves and to send an officer to accoin];)any the 
searching party, the rules he followed might well become 
the law of the civilized world. Belligerents ought not to 
bo content with the word of an officer who may easily be de- 
ceived, or may be acting in good faith on views of the nature 
of contraband very different from their own. The substitu- 
tion of the responsibility of the neutral state for the respon- 
sibility of the neutral individual, which Hautefeuille claims 
as the great merit of the convoying system, is in reality its 
great defect. It adds to the existing opportunities of quarrel 
between belligerents and neutrals a new and exasperating 

^ e.g. Ortolan, Diplomatie de la Mer, Liv. III., Ch. VII. ; Hautefeuille, 
JOroits de» Naliotis Neulres^ Tit. XII., Ch, I., Sec. II. 

Glass, Marine International LaWy p. 166 . 
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one. But if it were possible to retain the individual re- 
sponsibility of the neutral merchant and ship-owner^ and 
yet avoid, except in the last resort, the annoyance and fric- 
tion of a search of each separate ship, the prospects of future 
peace would undergo a sensible improyement. 

It is generally agreed that a neutral cruiser ought on no 
account to offer convoy to the merchant vessels of either 
belligerent. Its commander may possibly be justified in 
taking under his escort the ships of other neutral states ; 
but it is difficult to see on what principles he can claim for 
them immunity from belligerent search. Neutral merchant- 
men attach themselves at their peril to a fleet convoyed by 
belligerent cruisers. In so doing they render themselves 
liable to capture by the war ships of the other side. The act 
of sailing under belligerent convoy is in itself a violation of 
neutrality, and the vessel which is guilty of it may be cour 
demned by a Prize Court, even though her voyage would 
have been perfectly innocent had she pursued it alone. 



CHAPTER V. 

BL.OCKADE. 

§ 269 . 

Blockade as a warlike operation governed by special 
rules is wholly maritime. On land it is always an offence to 

ThenatnvoaiKUiih- attempt to pass through tlie lines of an army 
tory oi Blockade. pemiission ; and, if they happen to 

surround a fortress, the operation of ordinary rules cuts off 
all communication between it and the outside world. At 
sea, however, jiassage is not usually interdicted ; but mari- 
time law gives to a belligerent tlie right to pi'cvent access to 
or egress from a j)ort of his enemy by stationing a ship or a, 
number of ships in such a position that they can intercept 
vessels atteinjAing to approach or leave the port in questif)n. 
As this restriction applies to neutral vessels, the law of 
blockade is a very important part of the law of neutrality, 
it deals with a particular aspect of the conflict before 
remarked upon between the belligerent claim to carry on 
unimi>edod warlike operations and the neutral claim to carry 
on unrestricted trade. ^ Each side has endeavored to forwaid 
its interests at the expense of the other. Belligerents have 
sometimes acted as if the mere issue of a proclamation to the 
effect that the enemy’s ports, or some of them, were under 
blockade gave them the right to intercept neutral trade ; 
and sometimes they have supported such a proclamation 
with a notoriously insufficient force. The attempts of neu- 


1 See § 266. 
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trals in the contrary direction are not so mimerons and have 
not been carried so far ; but instances are not wanting in 
which they have sought to surround the right to bloc^kade 
with impossible conditions, or even to deny its existence 
except as an incident of the active operations of a siege. In 
the early days of modern International Law it was a question 
wliether powerful nations, when at war, would allow neutrals 
to trade at all with their enemies ; ^ and not till the latter 
half of the eighteenth century were the limits of their power 
to cut off sucli trade (dearly defined by Prize Courts. The 
matter was dealt with by the Armed Neutralities of 1780 and 
1800. The first insisted very properly that no port should 
be considered blockaded unless there was evident danger in 
entering from the pT'oximity’^ of a belligerent S(tiiadron, but 
added the inadmissible proviso that the blockading vessels 
must be stationary. The second repeated the wcn*ds of its 
predecu^ssor, and placed at the end of them the further restric- 
tion tliat no lawful capture could be made, unless notice had 
liecm given to the })e<Kiaiit vessel by the commander of the 
blockading squadron and slie liad afterwards attempted to 
enter. ^ These provisions were a mixture of good law and bad. 
They favored neutral interests unduly; but in tlie stress and 
turmoil of the Avars witli Imperial France the pendulum 
swung much too far towards the other side. The Britisli 
Orders in Council of 1806 and 1807, and tlie Berlin and 
Milan Decrees of Napoleon, extended the >severities of block- 
ade in tlie most unwarrantable manner. Creat Britain placed 
in the position of blockaded ports all places which excluded 
her commerihal flag, and France declared the British Isles 
to be in a state of blockade at a time when slie dared not 
send a single squadron out to sea for fear of capture by the 
victorious Britisli navy.® The United States, as the chief 
neutral power, suffered very severely, and made loud and 

1 See § 266. 

2 C. de Martens, JRecueil, I., 19,% 104 and 11., 215-219. 

* Manning, Late of Nations (Amos’s ed.) Bk. V,, Ch. YI. 
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justifiable complaints. The violence of the belligerents was 
by no means confined to the matter of blockade. It extended 
over the whole range of neutral commerce and produced 
tlie irritation which led to the War of 1812 between Great 
Britain and the American republic.^ The peace of 1816 
gave an oppoil/Uiiity for passions to cool and reason to 
resume its sway over men’s minds. The process of reflec- 
tion removed difficulties, and in 1856 the fourth article of the 
Declaration of Paris gave the sanction of express consent 
to the generally accepted proposition that ^‘blockades to 
be binding must be effective.'’ ^ The words which follow 
require an impossibility if they are taken in the strictest 
literal sense. They define an effective blockade as one 
“ maintained by a force sufficient really to prevent access 
to the coast of the enemy ” ; and a small boat might fre 
queatly pass through the most numerous and efficient squad- 
ron. It is, hoAvever, clear from the (explanations given by 
the ministers of the various countries which signed the 
Declaration that nothing further was intended than the 
assertion of the principle that there nmst be a real danger 
in any attempt to pass through.^ 

This just and reasonable rule has been observed in all the 
blockades of the last eighty years. Neutrals have been 
satisfied with it and have recognized the validity of opera- 
tions which conformed to its requirements. But in recent 
times a school of publicists has put forth a theory that block- 
ade is the displacement by a belligerent of the territorial 
jurisdiction of his blockaded enemy, and therefore cannot 
be carried on beyond the limits of territorial waters.^ Tlie 
slightest reference to history is sufficient to disprove this 
view. Blockades are constantly maintained by vessels cruis- 

^ Wharton, International Law of the United States^ § 228. 

8 See § 207. 

8 W^heaton, International Law (Dana’s ed.), note 23r3. 

* Ortolan, Diplomatie de la Mer^ II., Ch. IX. ; Hautefeuille, Droits des 
Nations Neutres, Tit. IX., Ch. I., Sec. I. ; Calvo, Droit International^ 
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ing outside the three-mile limit. They are warlike opera- 
tions, and can. therefore take place wherever it is lawful to 
engage in war. No one doubts that a great naval battle 
may be fought on the high seas; and it seems absurd to 
argue that the bloodless operations of a blockading squadron 
are interdicted in places where destruction and slaughter on 
a- large scale can be freely indulged in to the imminent 
danger of any neutral vessels whose captains are foolish 
enough to approach the scene of conilict. I'lie theory we 
are considering seems to have been invented to justify a 
number of restrictions upon the right of blockade which are 
put forth as law by the writers in question, but have no 
foundation in the practice of states. We are often told, 
for instance, that the blockading vessels must be stationary, 
sometimes that they must be anchored, and even that the 
apx)roaching ship must be under a cross-lire from at least 
two of them. These statements are among tlie curiosities 
of the literature of International Law, but they liave no 
connection with the hard facts of international relations. 
The Instifut de Droit International has not embodied them 
in its maritime code ; ^ and it may be safely said that the 
accepted conditions of effective blockade do not go beyond 
the wording of the fourth article of tJie Declaration of Paris. 

§ 270 . 

The legality of commercial blockades has been frequently 
discussed in modern times. A distinction has been drawn 
between them and strategic or military block- strat<ricand com-^ 
ades, which are carried on with a view to the 
ultimate reduction of the place blockaded, 
whereas the object of commercial blockades is simply to 
stop ingress and egress, and weaken the resources of the 
enemy by cutting off his external trade. For this reason a 
strong feeling against them has grown up in the mercantile 

1 Tableau General de VInstitut de Droit International^ pp. 202-204. 
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world. It is said that the harm they inflict upon neutrals is 
greater than the advantage they give to belligerents. This 
is pi'obably true, under the present conditions of war and 
commerce, when the land frontiers of the country whose 
ports are blockaded abut upon tlie territory of civilized and 
neutral states. And it is quite possible for the blockading 
belligerent to be a sufferer by the success of his own opera- 
tions. The chief effect of the blockade of Russian ports in 
the Crimean War was to raise the price of hemp and tallow 
and other Russian products in the English market. Goods 
tluit were formerly brought over the sea from Riga and 
0<lessa were taken by land into Germany at far greater 
expense, and shipped from the Baltic ports of Prussia. But 
on the oilier hand nothing can bo more effective than an 
extensive and well-enforced commercial l)lockade in dimin- 
ishing the resources of a country whose ports are its chief 
avenue of cornmnnication with the outside woi*ld. In the 
American Civil War, while tlio South had a vast seaboard 
and numerous ports, its territory touched but one neutral 
state, ajid tliat was poor and undeveloped. I^iitle trade 
could come across the Mexican border; and when tlie fleets 
of the Nortli were able to maintain an efficient lilockade of 
the entire coast of the Confederacy, few supidies from 
abroad could enter tlie country and few domestic products 
could go out to be exchanged for munitions of war. There 
can he no flouht that this isolal.ion contriliuted more than 
any other single cause to the trhunph. of the Union arms 
Little blood was shed to bring it about, and yet it was 
more effective than many battles. A still more remarkabh 
demonstration of tlie efficiency of commercial blockades 
under favoj-able conditions is afforded by a glance at the 
position of Great Britain as an island power. Two-thirds 
of her food supplies are imported j and if it were possible 
for her shores to be effectively blockaded, she would be 
reduced to sue for terms in a few weeks. With, such facts 
as these before them it is hardly likely that strong maritime 
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belligerents will give up the right of cutting off the trade of 
their enemies with the rest of the world. Before 1861 the 
United States gave occasional expression in their diplomatic 
documents to the impatience of commercial blockades felt 
by neutral and mercantile communities, (leiieral Cass, for 
instance, wrote as Secretary of State in 1859 tliat ‘Hhe 
blockade of a coast . . , with the real design of carrying 
on a war against trade, and from its nature against the trade 
of peaceable and friendly powers, instead of a war against 
armed men, is a proceeding which it is difficult to reccjncile 
with reason or with the opinions of modern times.” ^ Yet 
less tlian two years afterwards President Ihncolii established 
the largest and most lifficacions commercial blockade recorded 
in history. After its action in the Civil War tlie Govern- 
ment of Washington cannot with any show of consistency 
object to similar treatment of hostile coasts l)y other states. 
But we may peril aps liope that the oe(;asions for such treat- 
ment will in future l)e very rare. A belligerent will not 
often be able to exhaust an ojiponent l>y cutting off its sea- 
borne commerce ; and unless he can show a clear iirospect of 
bringing the war to a speedy termination iii this way, the 
pressure of neutral states will be so great that be will liardly 
venture upon an operation far more likely to be detrimental 
to them than beneficial to him. 


§ 271 . 

In considering the law of blockade it will be convenient 
to arrange it under heads. We cannot hope to improve 
upon the classification made by Lord Stowcll in s or the 

the case of the BeUy} Avhich he decided in 1798. biockmie. 

One of the two main points to be determined was whether a 
captured American vessel had broken a legal blockade of 
the island of Guadeloupe. With regard to this the learned 

1 Wharton, International Law of the United States^ § 361. 

* Robinson, Admiralty Beports, I., 93. 
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judge remarked, ^‘On the question of blockade three things 
must be proved : 1st, The existence of an actual blockade ; 
2d, The knowledge of the party; and 8d, Some act of 
violation either by going in, or by coming out with a cargo 
laden after the commencement of the blockade.’’ The state- 
ment of the third of these heads must be slightly altered in 
order to make it absolutely accurate. This change, and the 
addition of a few words on the penalty for breach of block- 
ade, will enable us to give a clear outline of the accepted 
rules on the subject. 

§ 272. 

We have first to deal with 

The existence of an actual hlochade. 

Our historical sketch ^ has already shown us that what are 
called paper blockades are no longer recognized. We need 

The existence of further proof of a proposition which 

an actuaibiockado. been admitted on all sides for more than a 

hundred years. At the commencement of a blockade, neu- 
tral powers are not exacting in their requirements as to the 
force necessary to make it eflfective. But if, after a reason- 
able time has elapsed, their warnings remain unheeded, and 
the number of vessels stationed off the blockaded ports is 
obviously insufficient to close them, their government will 
decline to recognize the validity of any captures of their 
merchantmen for breach of the so-called blockade, and will 
demand reparation for illegal seizures and condemnations. 
The ingress or egress of vessels when the weather gives 
them special advantages, or during the temporary absence 
of the blockading squadron owing to a storm or for the 
purpose of a chase or an engagement, does not render the 
blockade ineffective. All International Law requires is that 
the attempt to run in or out shall be attended by manifest 
and pressing danger. Moreover, the vessels engaged in 

i See § 269. 
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maintaining a blockade need not be stationed in close prox- 
imity to the port they close. The conformation of the coast, 
the nature of the channels, the set of the currents, and the 
neutral or belligerent character of the sovereignty exercised 
over the adjoining territory, are all elements in deternuning 
the position of the blockaders. In the Crimean War the 
port of Riga was blockaded by a single British vessel, sta- 
tioned a bimdred and twenty miles from the town in a 
narrow channel which formed the only navigable approach 
to the place. ^ But had one shore been neutral territory, 
and had the channel communicated with neutral as well as 
belligerent ports, the proceeding would liave been inadmis- 
sible. In the American Civil War the Federal government 
did not attempt to include the mouth of tlic Rio (i rande in. 
its blockade of the Southern coast, because tlio mi<ldle of 
the stream formed the l)Oundary between the United States 
and Mexico, and the Mexican port of Matamoras was situ- 
ated within the estuary. ^ A blockade cannot extend lieyond 
the area covered by the operations of tlie force whicdi main- 
tains it. Tliis principle was laid down in the case of the 
jStert.^ The court held that goods coming from a block- 
aded port by means of interior canal navigation wliich was 
perfectly oj)eii were free from hostile seizure. Ihjt it is 
not necessary that channels should in evei y ease be closed 
by ships, though a maritime blockade witlioiit vessels to 
support it would be a contradiction in terms. As an opera- 
tion supplementary to those of the fleet, a Avaterway may be 
closed by stones, sunken hulls, torpedoes or other obstrue- 
tions. When, in 1861, Earl Russell remonstrated on ])ehalf 
of the British Goveniinent against the attemj)t made by 
the Federal forces to block up some of tlio approaches to 
Charleston and Savannah by sinking vessels in thci clianiiels, 
Mr. Seward replied that the obstructions were only tem- 

1 Hall, International Law^ § 260. 

® Wharton, International Law of the United Statesy § 359. 

® Robinson, Admiralty lieportSj IV., 65. 
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porary and would be removed at the termination of the 
war. In this particular case there was no intention to inflict 
permanent injury upon ‘‘the commerce of nations and the 
free intercourse of the Southern States of America with the 
civilized world. But even if such a design had been enter- 
tained, it is difficult to see on what grounds of law neutrals 
could protest against it. A belligerent, who may knock 
the fortified ports of his enemy to pieces by bombardment 
if they resist his attack, may surely destroy the ap|)roaches 
to them from tlie sea in order to further the objects of his 
war. Neutrals are jealous, and properly jealous, of raetliodH 
which inflict severe injury on their trade ; but they can 
hardly claiiii to make its future prosperity the measure of 
the legality of liostile acts. There is, liowever, one form 
of closure wliicli states are not free to adoj)t. In case they 
arc attempting to put down a domestic revolt, they cannot 
sluit up j)orts ill possession of the insurgents by merely 
declaring tliern no longer open to trade, (freat Britain 
maintaiiied this position successfully in 18 G 1 against both 
New Granada and tlie United States. Tiie government of 
eaeli of these countries claimed a riglit to close by municiv 
pal regulation, and not by blockade, certain ports held by 
revolted citizens. The discussion which followed made it 
quite clear that such a claim cannot be sustauied. A state 
is free to cexcludc botli. foreign and domestic vessels from 
any harbor over which it actiuilly exercises tlie powers of 
sovercignt3v But wlieii its authority is at an end owing to 
insurre(dioii oi' belligerent occupation by a hostile force, it 
must fall bade ujion w’^arlike measures ; and the only warlike 
measure which will lawfully close a port against neutral 
commerce is an effective blockade.^ 

A blockade ceases to exist wlien the war terminates, or 
when tlie government which has instituted it withdraws tie 

1 Glass, Marine International Law^ pp. 107, 108. 
tVharton, Inter natu trial Law of the United States, §§ 359, 301 j Glass, 
Marine International Law, pp. 105-107. 
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forces engaged in carrying it on. It is also terminated if 
the blockading sipiadron is defeated and driven off by a 
hostile force. Bnt tlie victory of the attacking party must 
be complete. It is not enough to destroy a vessel or two^ 
if a number sufficient to carry on the blockade are left unin- 
jured and still at tiieir stations. Nor would tlie port be 
opened if an outlying naval force was driven in upon its 
sui)ports, and the main body remained unaffected by the 
blow. It must further be held that the occupation by a 
victorious belligerent of a jilace under blockade by another 
portion of its forces, puts an immediate end to the o])eratioiis 
of the blockading ships, and renders illegal any fiirtlier seiz- 
ure by tlunn of nentrak vessels. The contrary dootrim^ was 
laid down by tlie Sii[)reme Court of the Uni led States in the 
case of tlie Circassians^ aji English vessel whic'.h wais captured 
and condemned for attempting to run the blockade of New 
Orleans after the city had been taken by the Union forces. 
But the Mixed Commission, appointed undm* Article XII. 
of the 'rreaty of Wasliington, gave compensation for wrong- 
ful seizure to tlio owners of the vessel. ^ It is evident tliat 
a right wbieh can be exercised only against hostile places 
comes t() an end wliea such places cease to be liostile. If a 
belligerent, who has suec^eeded in occupying a ])ort belong- 
ing to bis enemy, wishes to shut it against neutral trade, 
lie must do so by municipal closure, not by International 
blockade 

§ 278 . 

The next head to demand attention is 

The knowledge of the party supposed to have offended. 

Something more than the establishment of an ellicieiit block- 
ade is necessary in order to endow the blockaders with the 

^ Wallace, Jieports of the United States Supreme Court, II., 1^^5. 

2 Wharton, International Law of the United States^ § 359 ; Treaties of the 
United States ^ p. 484. 
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right to capture vessels attempting to enter or leave the 
blockaded port. It is necessary that the existence of the 

blockade should be known to those who are ac- 

cused of breaking it. Due notice must, there- 
to have otfeuuod. „ . . . . ^ i t t t • 

fore, be given to neutral traders and ship owners. 
Those who are within a blockaded port are always presumed 
to be aware of the blockade. But according to British and 
American practice notification to those outside may be either 
actual or constructive. It is actual when the blockaders 
stop a vessel attempting to enter, and endorse on its register 
a warning to the effect that the port in question is closed 
and must not in future be approached. It is constructive 
wdien the blockade is notorious all over the mercantile world 
or when a diplomatic notification has been given to neutral 
states, notice to a government being lield to be equivalent to 
notice to all its subjects. This doctrine was clearly laiil 
down by Lord StoAvell in tlie case of the JSfeptunus^'^ and was 
folloAved l)y the courts of the United States in the great 
American Civil War, though the action of the executive at 
Wavsliington has not aUvays been consistent with it. Several 
of the earlier treaties of tln^ United States provide that no 
vessel shall be condemned for breaeli of blockade, unless she 
has received notice on her voyage that her port of destina- 
tion is l)lockaded ; and the rule in question Avas embodied in 
so recent a diplomatic document as the treaty Avith Italy of 
1871.*^ When President Lincoln instituted a blockade of the 
coast of the Ck>nfederacy, his proclamation of April 19, 1861, 
declared that if aii}^ A'cssel ai)proac.hed a blockaded port she 
would be duly Avarned by the commander of one of tlui 
blockading vessels, who will endorse on her register the fact 
and date of such warning ; and, if the same A^cssel shall 
again attempt to enter or leaAm the blockaded j)ort, she will 
be captured.’^ But in all cases which came before the 
Courts it Avas decided that the provisions for giving warring 

1 Robinson, Admiralty Reports^ II., 111. 

2 l^reaties of the United Statesy p. 684. 
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to vessels applied oiily to those which approached in igno- 
rance of the existence of the blockade. Previous know- 
ledge, however acquired, was held to subject neutrals to 
cax)ture and condemnation. No complaint of this (‘construc- 
tion was made by other powers; and throughout the war 
the rules of the Englisli Prize Courts on tlie subject of noti- 
fication were enforced by the tribunals of the United States.^ 
France is the cliief of a groiq) oi‘ states wliose practice 
differs from that of the English-speaking peoples and the 
powers, like Pi'iissia and Denmark, which follow tlieir ex- 
ample. Her doctrine is that each neutral trader as he 
approaches ilie blockaded spot is entitled to a Avarning from 
one of the l>lockading s(iuadron. It is held that unless a 
ship has been so warned it is not liable to schzure. Block- 
ade is regarded as an operation wliicli may’^ cease at any time 
from any one of a variety of causes, and consequently neu- 
trals must be allowed to imjuire at the blockaded port itself 
whether it is still closed to their commerce, (lerieral dijdo- 
matic notification is given hy^ the French Covernment to 
otlier states as a matter of courtesy, though ac(^ording to 
Frencli usage its presence or absence makes no difference in 
the legal position of the parties concerned. There can. bo 
no doubt that France and Spain, and tlie other powers Avhich 
ado{>t the same rule, are thereby granting a concession to 
ueutraLs. International laxw demands knowledge as a condi- 
tion precedent to condemnation. But it does not lay doAvn 
further conditions as to tlie way in Avliich the Ivnowlc'dge in 
question must be accjuired. If a state chooses to igmjrc) all 
ways but one, it must often alloAV offenders to depart unmo- 
lested. \V’'ith modern facilities for eonimunication the truth 
as to the continuous existence of a blockade must be known 
in ninety^-niiie cases out of a hundred all over the civilized 
world, and in the one case where there is lionest ignorance 
British practice allows j:)roof of it to be given. 

1 For the wliole inatU^r, see Wheaton, International Law (Danats ed.)^ 
note 235. In the war with Spain in 1808 tlie precedents of tlie Civil War 
were followed in respect of notification. 
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The advantage of simplicity is certainly possessed by the 
French rule. British and American practice is much more 
complicated. It necessitates a distinction between blockades 
de facto only and notified blockades, the former being main- 
tained by a sufificient force but not brought diplomatically to 
the notice of neutral governments, while tlie latter are not 
only effective in point of fact but are also made the subjects 
of diplomatic communications. As a rule notification is 
given to foreign powers ; but exceptional circumstances may 
cause its omission. If, for instance, the commander of a 
squadron operating at a great distance from his country'' sees 
fit in some sudden emergency to institute a blockade, it will 
not be notified for some time, if at all ; and yet it will be law- 
ful, unless disavowed liy tlie home government. The absence 
of formal diplomatic notice, from whatever cause it may 
spring, lias no effect upon the validity of the Idockade, thongli 
it makes a great difference with regard to the circumstances 
under which a Prize Court will pronounce a sentence of 
condemnation. 

According to wliat may be termed the British rules, when 
a blockade has been duly notified to neutral governments tht^ 
burden of proof of ignorance of it rests upon neutral shi])- 
masters, wliereas in the case of a blockade de facto only the 
burden of proof of knowledge rests on the captors. In the 
case of the JSFeptunua already referred to, Lord Stowell went 
so far as to say, a neutral master can never be held to aver 
against a notification of blockade, that he is ignorant of it.”^ 
But we may feel certain that this severe doctrine would not 
be acted upon to-day. Indeed, its author allowed excep- 
tions Avhich practically destroyed it. , For instance, in the 
case of the BeUy^ an American vessel brought in for adjudica- 
tion in 1T99 on a charge of attempting to break the blockade 
of Amsterdam, he ordered restoration on the ground that the 
distance of the United States from the scene of warfare mach* 
it reasonable for American vessels to be allowed to inquin^ 

^ Robinson, Admiralty Beports^ II., 113. 



BIX)CKAI>E. 


589 


in Europe whether a notified blockade known to have been 
instituted when they started was still in existence on their 
arrival.^ A similar but considerably wider permission to 
inquire was given, not merely to European vessels, but to all 
neutnil shij>s, by the Prize Courts of the United States in the 
American Civil War. Judge Betts discussed the question 
in the case of the Empress^ ^ and granted a riglit of inquiry 
subject to the two conditions that the intention to inquire 
and go elsewhere if the blockade was still enforced was clearly 
set forth in the ship’s papers, and that the information was 
not sought at the blockaded port. Commercial interests are 
now powerful enough to demand that if the sliipmaster be 
really ignorant he shall be allowed to prove bis lack of know- 
ledge, even wlieii tlie blockade has been notified to his gov- 
ernmeiit. On the otlier hand the case of tlie Franciska^ 
shows that, althougli no notification has taken place and the 
blockade is a bkxdvade de facto only, its notoriety will raise a 
presumption of knowledge which the neutra] captain must 
rebut if he is to save his vessel from confiscation. 

Another difference between the legal effects of notified and 
uimotified blockades refers to the exact period at wliich the 
vessel is held to have become liable to capture. Where diplo- 
matic notice lias been given the act of sailing for a block- 
aded place is sufficient to constitute the offence.'' The 
presumption is that the blockade continues, if no notification 
of its termination has been received. A bi'eacli of blockade 
is therefore committed the moment the vessel leaves neutral 
waters for the foibidden destination. A guilty intention 
exists from the beginning. The ship is in delicto^ and can 
be captured and condemned. But where there has been no 
diplomatic notice, there can be no presumption of tlie con- 
tinuance of the blockade, “and tlie ignorance of the imi'ty 
may be admitted as an excuse for sailing on a doubtful and 

1 Kobinson, Admiralty Beports, I., 332. 

2 Blatclifonl, Prize Cases ^ p. 178. 

® Moore, Privy Council Cases, X., 68. 
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provisional dostination/’ ^ In such a case the offence does not 
commence as soon as the voyage begins. It cannot be held 
to attacli to the vessel until her captain has learned by inquiry 
en route that the blockade is still maintained and has never- 
theless continued liis course for the forbidden port. 

The last distinction is concerned with the permanence of 
the blockade. If no notification has been given the termina- 
tion of the fact puts an end to its legal consequences. But 
if diplomatic notice has been sent to neutral governments, 
the occasional removal of the blockading vessels to chase an 
enemy or escape a storm, or for any other temt)C)rary pur 
pose, does not open the port. It still remaiiis legally closed, 
and vesseds whi(d) enter or leave it are subjiad to capture aud 
condemnation for breach of blockade. A blockade by notili- 
cation is presumed to continue until its discontinuance has 
been notihed, unless the blockaders have been driven away 
by tlio enemy, in wliicli case it is at an end, and a fresh noti- 
fication is required if it is afterwards renewed. Lord Stowe! 1 
laid down the rule in the case of the N(yp h inus, ^ ca]> 

tured in attempting to escape from the d'exel in 1798, and 
the exception in the case of the Triheten,^ a vessel taken on 
a voyage to tlie port of St. Lucar, fi’om which the Britisli 
blockading squadron Ixad been driven some time before. 
This Neptunus must not be confounded with another case of 
the same name previously cited, though both are concerned 
witji the differem^e between Idockades de facto only and blocks 
ades by notification. The doctrines acted upon in it were 
adopted ]>y the United States in the Civil War. On one 
occasion I he liarbor of Charleston remained open for fi ve days, 
on account of the absence of a vessel which had been sent to 
intercept a cargo of arms expected elsewhere, but it was 
maintained that no interruption of the blockade took place, 
seeing that it had been duly notified to neutral powers.'^ 

1 See the Neptunus^ Robinson, Admiralty BeportSj II., 113. 

2 Rol)\nsori, Admiralty lieports, I., 171. 

® Ibid ^ VL, 67. * Glass, Marine International Law^ p. 91. 
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§ 274 . 

Knowledge of an effective blockade is as consistent with 
innocence of any attempt to break it as knowledge of the 
existence of a purse in a neighbor’s pocket is consistent with 
perfect honesty. To create an offence something beyond the 
presence of information is required. TJiere must be in addition 

An act of violation of blockade. 

When Lord Stowell dealt with this point in the passage 
previously quoted^ the words lie used were Some act of 
violation either by going in, or by coming out , ... 

^ ^ An act ol violation 

with a cargo laden after the commencement of cu; biookado. 
the blockade.’' Hut it is clear that these expressions require 
cnlfirgement, because, as we liave seen in the preceding seedion, 
under certain circumstances the mere act of sailing for a 
blockaded })ort constitutes the offence, and the neutral vessel 
is subject to cajiture as soon as she ajipears on tlie high seas 
hound for the forbidden destination. In all grc'at blockades 
vessels are constantly seized liefore tiiey liave (a)ine near 
enough to tlie closed harbor to mak(3 any attempt to enter 
it. With the additioji necessitated by these considerations 
the statement ot tlie great English judge w ill stand. 

V\^e must notice that egress is forbidden as \veJl as ingress ; 
but a custom has sjirung rq) of granting to neutral vessels 
found in a ])elligej-ent port at tlie c()niiiH‘ncejnent of a Idock- 
ade a fixed period within wliiidi they may leave without feiir 
of molestation. Fifteen days Avas the time fixial at the com- 
mencement of tlie great American (livil War.^ Sjieeial 
indulgence is sometimes given in cases where extensivi^ re- 
pairs are ncHided, or otlicr circumstan(*es beyond tlie (anitrol 
of the shipmaster prevent the departui'o of the vessid w itliin 
tlie days of grace. With regard to tlie cargo, the rule is 
iliat AvJiat was laderl before the commencement of tlie Idock- 
ade may be taken out, but not what was taken on lioard after 
^ See § 271. “At the begiimiiigof the Spaiiisli war, 1898, 80 days were given. 
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the closure of the port. This was laid down by Lord StOAvell 
in 1798 in the case of the BeUy^ and his doctrine was fol- 
lowed by J udge Betts in 1861 in the case of the Hiawatha ^ 
and applied by the courts of the United States throughout 
the war of Secession. The great English jurist gave indul- 
gence in the case of the Juffrow Maria Shrwder^ to goods 
sent in to the port of Havre before the blockade commenced, 
but re-shipped afterwards in order to bo withdrawn by the 
ueutra] proprietor ; and it is scarcely possil)le to doubt that 
a similar immunity from capture would be granted in a 
similar case to-day. Indeed the treaty of 1871 between the 
United States and Italy goes farther, and makes an inroad 
on the strictness of the old rule that any attempt to esiuipt- 
with cargo laden after the commencement of the blockade 
may be punished by capture and condemnation. It sti|)nlates 
that a vessel of either of the contracting ])arties which at- 
tempts to carry such cargo out of a port blockaded by the 
vessels of tlie other, shall be warned to return and discharge 
it, and shall not be (aiptured unless she tries a second time to 
escape vdth it on l;)oard.^ 

It is not necessary to labor the point that an attemj)t to 
enter a blockaded port is an act of violation wliich wsubjecds 
the vessel contiemed in it to capture and condemnation. We 
saw ill the preceding section that in the ease of a notified 
blockade, or a blockade the existence of which was notorious, 
neutral vessels were held to be in delicto from the moment 
tliey left their own jiorts and waters on the voyage to the 
blo(dvad(?d port. But if during the voyage the blockade 
ceascis, whether from the termination of the war or from unj 
other cause, the offence ceases also and the vessel is no longer 
liable to hostile seizure. Moreover, if during the voyage 
information is received from a source above suspicion that 

1 Uobinson, Admiralty Beports^ I., 93. 

2 lUatcliford, Prize Cases^ p. 19. 

* Robinson, Admiralty Beports, IV., 89, note. 

* Treaties of the United States, p. 684. 
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tho blockade is raised, the shipmaster may proceed in safety, 
and is entitled to a warning should it turn out that lie has 
been misinformed/ Lord Stowell acted on this principle in 
the case of the Neptunm^ decided in 1799. Her captain had 
been told, and as it turned out wrongly told, by tlie com- 
mander of a British frigate, that Havre was no longer block- 
aded. In attempting to enter his ship was seized, but the 
learned judge released it on the ground that under the 
circumstances no offence had been committed. What was 
deemed a good reason for leniency nearly a century ago, would 
certainly be regarded as a sufficient answer to a captor’s 
claim to-day. 

It is universally admitted that vessels driven into a block- 
aded port by stress of weather are not liable to capture ; but 
they must not take advantage of their entry to dispose of any 
of the cargo they carry. It must be brouglit out intact on 
their departure. The courtesy of the blocikadnig belligerent 
generally allows neutral vessels of war to enter and de])art 
freely ; but the better opinion a.ppears to be that permission 
is granted as a favor and cannot l>e ctlaimed as a right. In 
some recent wars it has l)een extended to mail steamers under 
guarantee that they would not use their immunity as a cloak 
for forbidden trade. ^ 


§ 275. 

The usual penalty for breach of blockade is the coniisca- 
tion of tlie ship and cargo; the older and severer practieo, 
which allowed the infliction of iinj>riso!imeiit |H,naiu iv>r 
or even death on the crew, liaving been discon- i/u>ckmio. 

tinned in the eighteenth century. The ofrence ail ac 'lies first 
and foremost to the ship, and therefore it alou(‘ is coii- 
demned if the cargo belongs to a different owner and he 
did not know that the port of destination was Idockaded. 
But the burden of proof of ignorance rests u])on liim. The 


1 Robinson, Adrairalty Reports^ 11., 114. 

^ Glass, Marine International Law^ p. 102. 



594 BliOCKADE. 

presumption is that he knew the destination of the vehicle 
which carried his goods. Lord Stowell stated in the case 
of the Adonis^ that, when a vessel starts for an iimocent 
destination and during the voyage the captain deviates to 
a blockaded port, cargo owned by a person other than tlie 
owner of the ship may be released, provided the existence of 
the blockade was not known at the commencement of the 
voyage. In the case of the Alexander?^ however, he declined 
to apply this doctrine when the deviation had taken place to 
a port known to be under blockade when the vessel started ; 
but the decision turned a good deal upon special circum- 
stances of fraud, and possibly it would not be followed by 
a court of the present day. The captain is ilie agent of the 
owners of the ship, not of the owners of the (‘argo unless 
they specially appoint him. It seems hard, therefore, to 
make tiiem respojisible for his wrong-doing, without allo'w- 
ing them an opportunity of showing tliat he acted in entire 
indepeudenc'e of their wishes. 

The offence of l)reaking blockade clings to tiie vessel till 
the termination of her return voyage. Even if slie has suc- 
ceeded in slipping in and out in safety, stie may he ca])tured 
on her way lioiiie by any cruiser of the blockading l)ellig‘CU‘ent. 
This was the rule laid down by tlie fVritish Ihize Courts at 
the close of the eighteenth century ; ^ and it was followed by 
the courts of the United States in the American Civil War, 
But all liability- to seizure and (joudeinnation comes to an 
end, if the blockade ceases while the vessel which has broken 
it is still on the high seas. 


§ 276 , 

We have reserved to the last a consideration of the doc- 
trine of continuous voyages and its application to blockade. 

1 UobiTison^ AdmiTalty JRpports, V., 262, 2 iv., 98. 

® See Lord vStovvelPs judgment in the case of the Jitffrow Maria Shreeder, 
Robinson, Admiralty Bepoi'tSy HI., 153, 
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It was invented by the British Prize Courts during the 
straggle with Revolutionary and Imperial Fraiicev in order 
to put a stop to the evasions of their rule that Tho <iuotrine of 
neutrals might not trade between the enemy’s voy.u-os Hmuts 

1 . 1 1 • T 1 aitpliimtion to 

colonies and his home jiorts, when such trade biockad«. 
had been closed to tliem in time of peace. This was called 
The Rule of War of 1756, from tlie date at which it was 
first ap|)lied. Wo need not stop to discuss the dead issue 
of its goodness or badness. The state of affairs which called 
it into being is not likely to arise again ; for tlie great mari- 
time powers have loiig (teased to mono])o]ize tlieir tadoiiial 
trade, and tlie sei^ond article of the Decdaration of Paris 
gives to neutral ships the right of carrying enemy profierty 
as long as it is not contraliand of war. ddie rule of 1756 
was applied in the war wliicli liroko out in 1796, and tliough 
relaxations of it were granted from time to time, it remained 
to tlie end a great liindrance to neutral commerce. The 
United States were the chief sufferers.^ They j)rotested 
loudly against the condemnation of American vesscds under 
it ; and the ingenuity of their merclianis and seamen was 
exercvised to lind ways of trading between France and her 
colonies in sf)ito of it. A common dindeo was to sail from 
a colonial to an Am(n‘i(ian ]>ort and from tlience to 

Europe, trade l)etw(ien the enemy's colonies and America, 
and lietween America and Kuropi^, Ixlng allowcMl liy the 
British autliorities. The British courts in re( iirn elaliorated 
a tlieory that in such ca-ses tlie two vo}aigcs wci*e in I'eality 
but one voyage, in wliieh a forbidden cargo was (airriiai to 
a foi’bidden destination. They riigarded such (1 rcii in stances 
as tlie [laymeut of duties at American jiorts or the sale ef 
the cargo as mere blinds, and in tlie case of the Maria‘s laid 
down the fule that the offence was committed urdess the 
goods were imported into the common stock of tlie country 
to which they were tirst carried. 

^ Wharton, Interriational Larn of the Ihiited States^ § 388. 

^ Kobinsou, Admiralty lieports^ V. , 307, 
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Whatever may be thought of the occasion which called 
the theory of continuous voyages into life, there can be no 
doubt that the doctrine itself is sound. It has been applied 
both to blockade and to contraband. The British Manual 
of Naval Prize Law issued in 1888 states that when a vessel 
is ostensibly bound for ‘‘a neutral or uiiblockaded enemy 
port, while slie is in reality intended after touching there to 
go on to a blockaded port, . . . her destination is held to be 
for the blockaded port from the time of sailing.” ^ In the 
American Civil War the <30urts of the United States carried 
the doctrine a step further, and condemned neutral ships 
captured on a voyage to a neutral j)ort, not only when there 
was good reason to believe that the vessels themselves were 
intended to proceed furtlier and make an attempt to enter 
one of the blockaded harbors of the Southern Confederacy, 
but also when it was suspected that tlieir cargoes were to be 
transferred in the neutral port to other steamers in order to 
be carried by them through the l)lockading squadron. The 
question arose in connection with Nassau, a Britisli port on 
New Providence, one of tlie Bahama Islands. It lies within 
easy reach of the coast of Flori<la and Georgia ; and when 
the war broke out it sprang into sudden activity as a centre 
of forbidden trade. Blockade'- runners resorted to its waters, 
and made it the starting-point of their dashes at tlie Southern 
ports. The courts of the United States naturally desired to 
stop these unlawful adventures ; and in the attempt to do 
so they applied and enlarged tlie old doctrine of continuoUvS 
voyages. Tlie soundness of their extension of it was con- 
tested in a group of cases, the most important of wliicli was 
the Sprmgbok^^ ix British vessel captured in 1863 on a voyage 
from Liverpool to Nassau, and condemned along with her 
cargo by the District Court of New York on- the ground 
that her true destination was not Nassau, but one of tlie 
blockaded ports. In 1866 the Supreme Court reversed this 

1 Holland, Kami Prize Laiv, p, 38. 

* Wallace, PeporCe of the IT, S- Supreme Court, V., 1. 
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decision as far as the ship was concerned, haring come to 
the conclusion that her papers were regular and her real 
destination neutral. But a majority of the judges confirmed 
the condemnation of the cargo, because they were wsatisfied 
that its owners inteiided it to be sent on from Nassau in 
some other vessel to some plaee on the blockaded Southern 
coast. The grounds on wliich they based this inference 
have since been questioned. But, putting aside disputes as 
to fact, the statements of hiAV involved in the decision are 
open to grave doubt. If a belligerent may capture a neutral 
vessel honestly intended for a neutral port, and (anidemn her 
cargo because he vaguely sus})eels it will be transferred to 
some vessel unknown to liiin, and sent on to some liostile 
destination also unknown to biiii, n new disability lias been 
imposed upon neutral commeree. States at war will in future 
he able to 'establish what has well been called a blockade 
by interpretation of any neutral port situated near the coast 
of an enemy. For instance, in tlie present (IBIU) coiillict 
between Ja])an and Cliina, Japanese cruisers may, if* the 
doctrine we ar<^ discussing be correct, (aipture any neutral 
merchantmeii bound for Hong- Kong, on tin; ])lea tliat its 
cargo may jKissilily bo sent on from tliat poil to a lilockaded 
harbor of (thina. No wonder that international jurists of 
all countries, including the United States, shr'inik from con- 
sec piences sneli as tliese, and condemned tl)e dec' i si on in t lie 
Springhok case with a close a])proa(;h to unanimity. Many 
of tlunn liave ])iiblislied their views ; and in 1882 a com- 
mission of the InstUut de droit Inter natiorial voted witliout a 
dissentient voice that tlio judgment was subversive of an 
establislied rule of maritime warfare and a serious inroad 
on the rights of neutrals.^ Its authority lias lieen seriously 
impaired by this chorus of disapqiroval. The utmost that 

^ An excellent account of the case of the Springbok and the controversy 
to which it aave rise will be found in Wharton, InUo'nalunuil Law of the 
United States, § 36*2, and in Travers Twiss, BelligereMt Eight on the High 
Seas^ pp. 18-32, 
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can be allowed is that, if the captors have clear and definite 
proof that the destination of the cargo is hostile while that of 
the vessel is neutral, the courts maj'' separate between the two 
and condemn the former while releasing tlie latter. Further 
it is impossible to go without inflicting grave injustice on 
neutral trade. 



CHAPTER VI. 

CONTRABAIO) TRADE. 

§ 277 . 

Every belligerent may capture goods of direct and imme- 
diate use in war, if lie is able to intercept them on their 
passage to his enemy in any place where it is 

f « T , Thonniuroof 

lawiul to carry on hostilities. But neutral eontmbund trade. 

. NtMilrul BtuteH m*6 

merchants may trade in arms, ammunition J.oiuid to 
and stores in time of war, as well as in time 
of peace. Tlius a conflict of rights arises; and it is the task 
of International Law to make some compromise between the 
admitted claims of belligerents on the one liand and neu- 
trals on the other. This it does by allowing the subjects of 
neutral states to carry contraband to either belligerent, but 
insisting that they shall do so at their own risk. Thei? 
governinent is not bound to restrain them from trading in 
the forbidden goods, neither has it any right to interfere on 
their behalf if the articles in question are captured by one 
belligerent on theii* way to the otlier. Whenever a trade 
in contraband of war reaches large dimensions, the state 
whose adversary is supplied by means of it is apt to com- 
plain. It reproaches the government of the offending 
vendors with neglect of the duties of neutrality, and 
argues that friendship and impartiality alike demand the 
stojipage of a traffic which supplies its foe with the sinews 
of war. But it invariably receives in repl}" a reminder that 
the practice of nations imposes no such obligation upon neu- 
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tral powers. They are bound to prevent the departure of 
armed expeditions from their shores and the supply of 
fighting gear to belligerent vessels in their ports. When 
this is done, the utmost that can be expected of them in 
the matter of ordinary business transactions is that they 
shall warn their subjects of the risks run by carriers of 
contraband merchandise, and give notice that those who 
incur them will not be protected by the force or the influ- 
ence of the state. Several important international contro- 
versies have been conducted on these lines. Thus, when in 
1793 Great Britain complained of the sale of arms and 
accoutrements to an agent of the French Government in 
the United States, Jefferson, who was the Secretary of 
State in Washiiigton’s Cabinet, replied that American 
citizens ‘Grave always been free to make, vend and export 
arms. It is the constant occupation and livelihood of some 
of them. To suppress their callings, the only means, per^ 
haps, of their subsistence, because a war exists in foreign 
and distant countries, in which we have no concern, would 
scarcely be expected. It would be hard in principle and 
impossible in practice. The law of nations, therefore, 
respecting the rights of those at peace, does not require 
from them such an internal derangement in their occupa- 
tions. It is satisfied with the external penalty pronounced 
in the President’s proclamation, that of confiscation of such 
portion of these arms as shall fall into the hands of the 
belligerent powers on their way to the ports of their ene- 
mies. To this penalty our citizens are warned that they 
will be abandoned.”^ These words were quoted on behalf 
of Great Britain when the positions of the two powers were 
reversed, and the United States, in the case submitted by 
them to the Geneva Arbitrators in 1872, ranked among 
their causes of complaint against the British Government 
its refusal to put a stop to the trade in contraband of war 
carried on between England and the ports of the Southern 

^ Wharton, International Laut> of the United States^ § 891. 
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Confederacy.^ On this occasion, as in 1793, the answer of 
the neutral was deemed conclusive. The British Govern- 
ment did not press its complaint against the administration 
of Washington, and the Board which arbitrated on the Ala- 
bama Claims gave no damages to the United States in 
respect of the purchase of arms in England by Confederate 
agents. Indeed the conduct of commercial states when 
neutral puts out of court any complaints they may make 
when belligerent. Prussia, for instance, whose merchants 
had conducted an enormous trade in contraband goods across 
her eastern frontiers during the Crimean War, denounced in 
vigorous language the conduct of the British authorities in 
permitting English tirms to sell arms and ammunition to 
France in 1870.2 Moreover, belligerents themselves often 
take advantage of that freedom of trade they deem mon- 
strous and unfriendly when it operates to tlie benefit of 
their foes. The United States Government sent agents to 
England for the purcliase of munitions of all kinds during 
the first two years of the struggle with the revolted South. 
France in 1795 eom{)lained loudly of the capture of neutral 
ships laden with sujjplies of food for her suffering people; 
but in 1885 she claimed the right to seize and confiscate 
cargoes of rice carried by neutrals to certain ports of China, 
on the ground that rice was an important article in the diet 
of the Chinese people. It was then the turn of Great Brit- 
ain to resist the attempt. She gave notiije tliat she would 
not recognize the validity of any condemnations of her mer- 
chantmen engaged in the rice trade, unless they were carry- 
ing the grain to Chinese camps or places of naval or military 
equipment.^ Fortunately the war came to an end before a 
case arose; and it is hardly likely that France will renew 

^ American Case^ Pt. IV. ; British Counter Case,, Pt. IV. 

2 British State Papers, Franco-German War^ No, 3 (1870), pp. 72, 73, 
75-.77, 97. 

* Documents Dlplomatiques, A fTairesde Chine (1885), pp. 29-32 ; British 
State Papers, France, No. 1 (1885), pp. 14-21. 
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claims so contrary to justice and to her own previous con- 
tentions. It would be easy to multiply instances. The 
conduct of states in the matter of contraband trade has 
been guided far more by the self-interest of the moment 
than by any considerations of principle. But amid all the 
inconsistencies of international recrimination one fact stands 
out clear and indubitable. No powerful neutral state has 
ever interfered to stop a trade in arms and ammunition car- 
ried on by its subjects with agents of a belligerent govern- 
ment. No belligerent lias ever been prevented by moraJ 
scruples or legal prohibitions from buying war material in 
neutral markets. It is impossible, tlierefore, to avoid the 
coiiclusiori that the only restraint on such a trade known to 
International Law is the liability of contraband to capture, 
even under a neutral flag. So clear is this that nearly every 
writer of repute embodies it in bis account of the law oi 
contraband. Tlie little band who hold that neutral powers 
are bound to prohibit the sale of arms and other instruments' 
of warfare witliin their territory to belligerent agents, base 
their arguments upon what they deem considerations oi 
justice and equity, which in their jiulgment override the 
practice of states.^ Others, who do not feel at liberty 
to consti'uet their systems without some reference to tlic 
arrangements of international society, but nevertheless 
desire to place as many restrictions as i)Os.sible upon trade 
in contraband, have drawn a distiiK'.tion between large and 
small commercial transactions.^ The latter they regard as 
a continuation of such ordinary trade as may have existed 
before the war, whereas the former are called into existence 
by the w<u- and cannot be considered as in any sense a pro- 
longation of the previous operations of neutral merchants. 
If these statements are to be regarded as an expression of 
existing law, it is suflicient to say that the rule they advo- 

^ Hautefeuille, Droits des Nations NeutreSy Vol. II., Tit. YIII., Sec. lit; 
PhilUmore, III., § CCXXX. 

2 Biuatsclili, Droit International Codifie, § 76. 
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cate has never been adopted. If, on the other hand, they 
are held to set forth what the law ought to be, we may 
I’emark that the difficulty of drawing a line between a small 
trade and a large one is so great as to amount to impossi- 
bility. Moreover, it is by no means certain that interna- 
tional trade in arms on a large scale is conlined to times of 
war. A firm like Krupp of Essen makes artillery for half 
the armies of the civilized world during periods of pi\:)found 
peace. And lastly, it may be argued tJiat the burden placed 
by the proposed rule upon neutral governments would be 
too great for them to bear.^ The stoppage of large ship- 
ments of ariiKs for belligerent purposes from the ports of 
a great commercial country would require for its effective 
enforcement an army of spie>s and informers. And when 
a state had dislocated its commerce and roused the anger 
of its trading classes, it might possibly find itself aiTaigned 
before an international tribunal for lack of ‘"due diligence,” 
and cast in damages because a few cargoes had sli[)ped 
through the cordon it maintained against its own subjects. 
The growth of a moral sentiment against nniking money out 
of the miseries of warfare may in time check the eagerness 
of neutral merchants in engage in contraband ti’ado. Mean- 
while belligerents must trust to the eiriciency of their own 
measures of police on the liigh seas to keej> cargoes of war- 
like stores out of the ports of their enemies. Tlie x)ro])osal 
that neutral governments should be cliarged with the duty 
of preventing shi|)ments of contraband goods fiom their 
X)orts to a belligerent destination has been revived in a 
recent rei:)ort {jresented to the Institut de Droit Inter- 
national; but it has met w'ith a cold recejition.'^ Neither 
jurists nor statesmen are prejoared to impose this additional 
burden upon the condition of neutrality. 

1 Westlake, Article in Bevue de Droit International^ II., 614-636. 

* Rapport par MM. Kleeii et Bru-sa ; Bevue de Droit Internationa^ XXVI., 
401 et seq. 
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§ 278 . 

Since the law of nations gives to states at war the rigli) 
of stopping neutral trade in contraband goods by the use of 
armed force on the high seas, it is obvious that 

"W hat articles arc ^ • -i i » 

contraband of soine general agi‘eement as to the articles which 
come under the description of contraband i.s 
necessary in order to avoid constant friction. But unfortu- 
nately no agreement exists except witli regard to a very 
email portion of the large field to be covered. Arms and 
munitions of war are recognized as being contraband. 
Here, however, unanimity ends. Some doubt lias been 
expressed even with regard to the materials from which 
gunpowder, dynamite and other means of destruction are 
made,^ tliongh the vast majority of authorities class them 
along wdtli weapons and ammunition. Beyond this point 
all is confusion, and there is scarcely a single article as to 
which tlie greatest diversity of opinion and practice does 
not prevail, Grotiiis divided commodities into three classes: 
things of direct and immediate use in war, things useless 
for warlike purposes, and things useful in war and peace 
indifferently. Tlie first were always contraband, the second 
never, and with regard to the third, res ancipitis tisus^ tlie 
circumstances of the contest w^ere to be considered.^ This 
classification is valuable, and would be more so were the 
various kinds of goods it embraces as plainly marked off 
from each other as birds and fishes or grain and trees. But 
there are no clear lines of demarcation between them. 
Cannon are always useful in war; but what of nitro- 
glycerine, which may be used for blasting in mines or a 
dozen other peaceful purposes? Millinery is useless in 
war; but what of cloth, which may make tunics for soldiei's 
as well as mantles for fashionable ladies ? And with regard 
to the third class, which seems to have grown so rapidly at 

1 Hautefeuillet Droits ties Nations Neutres^ Vo], IJ., Tit, VIII., Sec. U., § 8. 

2 De Jure Belli ac Pads^ III., I,, Y, 
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the expense of the other two, what circumstances are to be 
considered in the attempt to determine whether any partic- 
ular article comprised in it isr contraband or not? Quot 
homines^ tot sententice. Whichever way we turn we meet 
nothing but disagreement and inconsistency. Publicist 
differs from publicist and state from state. Even the same 
state champions one policy at one time and another at an- 
other, and places different lists of contraband goods in dif- 
ferent treaties negotiated during the same period. A full 
account of these diversities is given by Hall,^ and to it the 
student is referred if lie desires to make himself acquainted 
with their multitudinous details. As an example of what 
has taken place we may refer to the action of Great Britain 
and the United States with regard to two out of the many 
classes of disputed goods. The treaty of 1794 between 
these poweis included naval stores in its list of contraband 
articles. Yet in the next year the United States expressly 
excluded them in its treaty with Spain, following thereby 
its own precedents in the French treaty of 1778, the Dutch 
treaty of 1782 and the Swedish treaty of 1783.2 Horses 
were not included in the list of the British tieaty of 1794; 
but they are expressly mentioned in the treaty of 1782 with 
the United Netherlands, though by its twenty -fourth article 
naval stores were ruled out in the most emphatic terms. 
The French treaty of 1778 included tliem. The French 
treaty of 1800 excluded them. They are mentioned as 
contraband iii the treaty with Sweden of 1783 and the treaty 
with Spain of 1795, They are not mentioned in the Prus- 
sian treaties of 1785 and 1799.^ During the present cen- 
tury a list of contraband goods has been inserted in many of 
the treaties of the United States, the general tendency being 
towards the inclusion of horses and the exclusion of naval 
stores. Great Britain on the other hand has preferred to 

* International Law^ Pt. IV., Ch. v, 

® Treaties of the United States^ pp. 304, 389, 756, 1011, 1045. 

» Ibid., pp. ‘303, 380, 756, 903, 911, 1011, 1044. 
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keep herself free from special agreements on the subject. 
Since the close of the lasji century she has entered into 
stipulations with regard to 4$ very sparingly. But small in 
number as are her treaty-lists of contraband, they are not 
consistent with each other. Both horses and naval stores, 
for instance, were declared to be subject to confiscation in her 
treaty of 1810 with Portugal, but seventeen years after she 
agreed with Brazil to omit the former while retaining the 
latter.^ 

From these examples, which could be increased in number 
to an enormous extent if we examined the diplomatic history 
of all civilized states, it is evident that no authoritative list 
of contraband articles can be compiled from treaties.. An 
examination of the works of publicists reveals a similar 
divergence and leads to a corresponding con lusion. But 
amid eonflictiiig views it is possible to discern two main 
tendencies. The first, which favors a long list of contra- 
band goods and leans to severity in dealing with them, may 
be called English, since its cliief defenders are to be found 
among tlie jurists and statesmen of Great Britain. The 
second deems comparatively few articles to bo contraband 
and is inclined to treat all doubtful cases with leniency. 
As its chief supporters are French, German and Italian 
writers, it may be called European. In this matter, as in 
so many others connected with maritime law, America occu- 
pies an inteiTiiediate position. In her treaties and her state 
papers she has generally followed European, and especially 
French, models; while her courts and her legal luminaries 
have as a rule siip])orted English views. 

The most authoritative exposition of the English doctrine 
is to be found in the Manual of Naval Prize Law^ drawn up 
for the British Admiralty by Professor Holland of Oxford, 
in 1888. It divides contraband articles into Goods Abso- 
lutely Contraband and Goods Conditionally Contraband. 

^ G. F, de Martens, Nouveau JRecueily Supplement^ VII., 211, and XI., 
486 , 486 . 
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Among the former it reckons not only arms of all kinds 
and the macihinery for manufacturing them, ammunition and 
the materials of which it is made, gun-cotton and clothing 
for soldiers, but also military and naval stores, including in 
the latter marine engines and their component parts, such 
as cylinders, shafts, boilers and fire-bars. These things are 
contraband always and in every case. They are condemned 
on mere inspection, provided, of course, that they are bound 
to an enemy destination. They carry their guilt on their 
face, and are invariably liable to seizure and confiscation. 
But in addition to these there are other large classes of 
goods which may be regarded as contraband under some cir- 
cumstances and non-contraband under others. Tliey are not 
to be condemned merely for being what they are. It is 
necessary to know rnoic about them than their nature and 
description. All manner of collateral circumstances must 
be taken into account in deciding their fate. Whatever 
raises a presumption tliat they will bo used for warlike pur- 
poses tells agaiiist them. Whatever tends to show that they 
will be consumed by peaceful non-combatants tells in their 
favor. It is this reason that Professor Holland calls 
them goods conditionally contraband. He enumerates 
among them provisions, money, coals, horses and mate- 
rials for the construction of railways and telegraphs.^ It 
is obvious that the noxious or innocuous character of such 
things as tlicse depends upon the use to which they are 
applied. Great Britain contends that they may lawfully 
suffer capture and condemnation when surrounding circiim- 
vStances make it reasonably clear that they will be used foi* 
purposes of warfare. The immediate destination of the 
goods is held to be the best, though not the only, test of 
their final use. In the case of the Yonge Margaretha^’^ Lord 
Stowell condemned a cargo of cheeses bound for Brest, a port 
of naval equipment, the cheeses being such as were used in 

1 Manual of Naval Prize Law^ p. 20. 

2 Kobinson, Admiralty Reports^ I,, 194. 
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the French navy. Should the voyage be intended to termi- 
nate at the enemy’s fleet, or a place where a portion of his 
army is encamped, there can be no doubt that condemnation 
would follow capture. The views thus expressed are spoken 
of collectively as the Doctrine of Occasional Contraband. 

This doctrine is strongly opposed by the publicists of the 
European continent. One of the most recent of them, M. 
Richard Kleen, in a work published in 1893, examines the 
English decisions and pronounces against their validity.^ 
He holds nothing to be contraband but objects expressly 
made for war and fitted for immediate employment in war- 
like operations. These objects in their completed form, 
or in parts which can be fitted together without a further 
process of alteration or manufacture, are liable to capture if 
found on their journey to an enemy destination. ^ But he 
adds that articles which do not come under these categories 
can never under any circumstances become lawful prize 
as contraband of war. He combats with much vigor tlie 
views set forth in the Manual of the British Admiralty, and 
declines to accept proof of the likelihood of hostile use as a 
sufiicierit reason for the Kseizure of goods capable in their own 
nature of innocent employment. Other continental writers 
are not so consistent. While they question the validity of 
the doctrine of occasional contraband, they nevertheless 
make admissions which involve its principle. Bluntschli, 
for instance, declares that such things as engines, horses 
and coal may be accounted contraband if it can be shown 
that they are destined for a warlike use.^ Heffter ranks 
them among ju'ohibited goods when their transport to a 
belligerent by a neutral affords assistance manifestly hos- 
tile in its nature. Ortolan maintains that res ancipitis 
nsus may be treated as contraband in very exceptional cases ; 

1 Contrebande de Guerre^ pp. 30-37. 

3 Ibid., pp. 19-450, 32. 

• Di'Oit International Codijie, § 806. 

^ Droit International^ § 100. 



OONTEABAKB TBADB. 


m 


but he excepts from this exception provisions and other 
objects of first necessity.^ Kliiber admits the existence 
of doubtful cases, which must bt^ ruled by suiTOunding 
circumstances.^ These ox)inions concede all that is essen- 
tial in the British position. In order to establish the doc- 
trine of occasional contraband it is not necessary to show 
that every rule of the English Prize Courts is connect. 
Harsh decisions may have been given from time to time. 
The conclusion that the captured goods wei‘e really des- 
tined for warlike use may have been reached in many 
cases on the strength of j)resum£)tioas insufficient to bear 
the weight of the superstructure reared upon them. All 
this may be admitted; and 3^et the fact remains that, by 
consent so general <is to be almost universal, there are cir- 
cumstances which will justify the seizure and condemnation 
as contraband of goods which are ordinarily innocent. Pro- 
visions are an excellent example. As a rule tliey are not 
captured; but, if they are stopped on their way to an enemy’s 
force or a besieged place, they are taken without hesitation 
or scruple. This is the universal custom of belligerents, 
and the vast majority of publicists recognize its legality. 
In doing so, tliey admit in effect the proposition that what 
is not contraband at one time and under one set of conditions 
is contraband at another time and under another set of con- 
ditions. When this is allowed, the doctrine of occasional 
contraband is granted, and nothing rcinains but to settle its 
apfilication. But it is just at this point tliat difficulties 
which have hitherto proved insuxierable arise. Great Brit- 
ain places many articles aiicipltis tisua in her list of goods 
absolutely contraliand. Naval stores supply a case in point. 
Masts and spars, boiler-plates and screw-j)ro£)ellers are 
needed by peaceful merchantmen as well as by armed 
cruisers. Yet tlie Admiralty Manual classes them with 
arms and aminunition, and orders their capture if bound 

^ Diplomatie de la Mery II., 179. 

2 Droit des Oetis Moderne de VJSuropey § 288. 
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to a hostile port,^ a rule which, naturally enough^ finds 
no favor in the eyes of continental publicists. 

As long as the subject remains in its present condition 
nothing can be looked for but constant bickering between 
belligerents and neutrals. If a great maritime war broke 
out, powerful commercial states might find themselves 
drawn into hostilities almost against their will. It is 
much to be wished that the leading powers of the civilized 
world would hold a friendly Congress to deal with the 
question. The only way to settle it is })y common agree- 
ment, emlx)died in a great international instrument which 
should be subject to revision from time to time. The prog- 
ress of science makes many weapons obsolete, and con- 
stantly adds new means of destruction to the resources of 
warfare. We sometimes find bucklers and coats of mail 
among the contraband articles enumerated in tlie treaties of 
the last century; 2 but there is no mention of dynamite, 
which is a recent invention, nor of boilers, paddle-wheels 
and screw-propellers, the application of steam to navigation 
being unknown till 1807. A hundred years ago balloons 
were scientific toys. To-day they are part of the equipment 
of every well-found army. With every year that passes, 
speed becomes more important in naval warfare, and conse- 
quently fuel approximates more closely to the position of a 
munition of war. All these changes raise questions far 
more easy to state than to settle. They have but added to 
the confasion existing beforehand. No solution of them 
has met with general acceptance. A brief account of the 
differences of opinion which have arisen with regard to coal 
will suffice to demonstrate the impossibility of arriving at 
any general rule in the absence of an internatioual agree- 
ment. The Crimean War was the first maritime struggle 
of importance in which vessels of war were propelled by 

1 Holland, Manual of N'aval Prize Law, p. 19, 

2 e g. the treaty of 1778 between France and the United States. Sec- 
Treaties of the United States, p. 303. 
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steam-power; and during its continuance the question of 
the conti'aband character of coal was fimt mooted. Great 
Britain regarded it as an article ancipitis U8U8 and applied 
to it her doctrine of occasional contraband.^ She main- 
tained the same view as a neutral in the war of 1859 
between France and Piedmont on the one hand and Aus- 
tria on the other. The Ministry of the day informed Brit- 
ish subjects that coal miglit under certain circumstances 
be lawfully treated as contraband, and warned them that if 
they traded in it with belligerents they did so at their own 
risk. A few days later the French and Piedmontese Gov- 
ernments published formal notifications that they would not 
treat coal as contraband, and all through the war they re- 
frained from seizing it, though their maritime preponder- 
ance enabled them to deal as they pleased witli cargoes 
destined for Austrian ports. ^ Thus the usual positions of 
neutral and belligerent were reversed, and the latter applied 
a less rigorous rule than the former was willing to concede. 
In the American Civil War the Federal Government adopted 
the British view, though Mr, Cass, as Secretary of State, 
had argued against it in 1859. The (courts of the United 
States have taken the same line as the executive; and there 
can be no doubt that tlie two great Englisli-spoakiug nations 
stand together in this matter.^ Their position, or a still 
stronger one, is held by Germany, wliose statesmen in 1870 
were not content with the willingness of the British Govern- 
ment to regard as contraband cargoes of coals bound for the 
French fleet in the North Sea, but claimed that all export of 
coal to the ports of France should be prohibited. France 
on this occasion repeated lier declaration of 1859 tliat coal 
could not under any circumstances be regarded as contra- 
band.* She is definitely pledged to this view, and a consid- 

^ Wheaton, International Laio (Danats ed.), p. 632, note. 

* Kliiber, Droit des Gens Moderne de V Europe^ § 288, note, 

* WTiarton, International Law of the United States y § 361) ; Glass, Marine 

international Law, pp. 113-132. ^ Hall, International Law^ § 214, 
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erable number of less important states have followed her 
lead. Russia, too, has adopted the more lenient doctrine 
in the most unequivocal manner. In December, 1884, her 
representative at the W est Afi*ican Conference went out of 
his way to declare that she did not mean to include coal in 
the articles excepted, as contraband, from the general free- 
(lorn of navigation decreed for the Congo even in time of 
war. ^ 

No ingenuity can reconcile divergencies such as these,* 
and while they exist they are a menace to the i^eace of the 
civilized world. It might be possible for states to ari’ive at 
some agreement on the subject of contraband, ‘if they could 
settle on a basis of discussion before they came together in 
conference. Could not such a basis be found in a frank 
acceptance by otlier powers of the British and American 
doctrine of occasional contraband, in return for the transfei 
to the conditionally contraband class of many articles now 
deemed absolutely contraband by Great Britain? If these 
mutual concessions were once made, no insuperable 
culty would be presented by the further task of deciding 
what circumstances connected with the destination of the 
vessel and the special needs of the enemy should be deemed 
sufficient to support the presumption that the goods were 
destined for an essentially Avarlike use, and were therefore lit 
subjects of belligerent capture. Thus two lists would come 
into existence, not at the dictation of belligerents anxious 
to make the utmost use of their naval poAver, or neutrals jeab 
ous of any interference Avith a lucrative commei'ce, but as 
the result of full discussion, caj-ried on with the view of 
arriving at conclusions just to all. The first list would con- 
sist of those things which Avere contraband in their own 
nature, and liable to seizure and condemnation if found on 
their voyage to an enemy destination. It might Avith advan- 
tage he confined to arms and their component parts, together 
with ammunition and the materials from which it is made. 

r British State Papers, Africa iVb. 4 (1885)^ pp. 132, 133, 311, 
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The second list should include all articles capable of mili- 
tary use. They would be deemed contraband of war only 
whto it was clear they were about to be employed for warlike 
purposes and were not likely to supply the needs of a 
peaceful population. Both lists would require periodical 
revision, for which provision should be made in the inter- 
national document which called them into existence. 


§ 279 . 

Few subjects in the whole range of International Law 
have given rise to more loose writing and thinking than 
that on which we are at present engaged. It The of 

therefore becomes uecessaiy to use careful analy- of 
sis in order to discover exactly what it is that 
constitutes the offence which a belligerent may deal Avith in 
the manner described in the beginning of this chapter. We 
must note in the first plac(3 that neutral ti’aders are free to 
sell arms and other contraband goods witliin the neutral 
territory to agents of the warring powers. It is only when 
they export such articles to one belligerent that the right of 
capture is acquired by the other. Transport Avithin the neu- 
tral territory is not forbidden; but it is an offence to vscrid 
contraband of war across the frontier to a belligerent, Avliether 
by land or by sea. In other words the commerce pamif of 
recent continental writers is allowed, but the commerce actif 
is left to the mercy of tlie belligerent who suffers from it. 
This is an old and well-established rule. Bynkershoek lays 
it down in the terse sentence, Non rede vehmnus^ sine fraude 
tamen vendimus,^ Great Britain has always acted upon it. 
The United States adopted it at the commencemont of their 
national existence- It is the universal doctrine of the 
Prize Courts of all civilized peoples, and has never been con- 
troverted, except by those theorists who would lay upon tlie 

^ Quezstiones Juris Pnblici, Lib, L, Ch. 22, 
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neuti'al state the unendurable burden of preventing all 
traffic in munitions of war between its subjects and the 
belligerent powers. We may state it broadly and without 
fear; but in doing so we must not omit one small qualifi- 
cation. A merchant vessel is free to carry such arms and 
munitions as may be deemed necessary for its own defence 
against pirates and enemies. 

Secondly, it is clear that a belligerent destination is essen- 
tial. This was broqght out in the case of the Imina^^ a neu- 
tral A^essel captured in 1798 by a British cruiser. At the 
moment of seizure slie was carrying a cargo of ship timber 
from Dantzic. Her original destination had been Amster- 
dam; but on learning tliat it was blockaded her master had 
altered his course and made for the neutral port of Einbden. 
Lord Stowe 11 released tlie vessel on the ground that “goods 
going to a neutral port cannot come under the description 
of contraband, all goods going there being equally lawful.” 
But these Avords must not be taken apart from their context 
and the circu instances Avliich caused them to be spoken. 
Embden was simply a place of neutral trade, and goods 
bound for it Avere about to enter a neutral market. But 
had it contained a belligerent fleet, articles anetj^yith usia 
destined for the fleet, and not for the wharves and ware- 
houses of the neutral city, would undoubtedly have been con- 
demned as contraband. The case of the Commercen ^ is deci- 
sive on this point. The vessel was SAvedish, and Sweden 
Avas neutral in the war of 1812-1814 between Great Britaiii 
and the United States. The Commercen was engaged in a 
voyage from Cork to the neutral Spanish port of Bilboa. 
But she carried a cargo of grain, and it was shown that 
her captain meant to deliver it to the British fleet then 
lying in Spanish waters. The vessel was captured before 
she reached her destination by an American privateer; and 

^ Kobinson, Admiralty Reports^ III,, 107-170. 

2 Wheaton, Reports of the Supreme Courts I., 382 ; Pitt Cobbett, Leading 
Cases in International Law, p. 225, 
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the ease finally came on appeal before the Supreme Court, 
which condemned the cargo on the ground that it was des- 
tined for the use of hostile forces. The principle would hold 
good were the terminus of the voyage wholly unconnected with 
ports of any kind. To supply the fleets or single cruisers of 
a belligerent with munitions of war on the open sea would be 
as clear a case of contraband trade as carrying a consignment 
of rifles to one of his garrison towns. It is the hostile desti- 
nation which is essential; and the fact that such destination 
is nearly always a port must not cause us to ignore the few 
cases where it is nothing of the kind. Nor must wo forget 
that the neutral shipmaster is not allowed to escaj)e condem- 
nation by ingeniously interposing a neutral destination be- 
tween the commencement of his voyage and its real termina- 
tion in hostile territory, or the place where a hostile fleet or 
army is lying. In such a case the doctrine of continuous 
voyages^ a])plies, and the goods will be confiscated on account 
of the ulterior belligerent destination of the vessel. More- 
over, the converse of this rule holds good. In cases where tlie 
destination of the vessel is undoubtedly neutra], the desti- 
nation of the cargo is accounted neutral as well, unless per- 
haps the very strongest proof to tlie conti-ary is forthcoming.^ 
The intent of the owner is not the ruling factor in determin- 
ing the liability of the goods to capture and condemnation, 
though Bluntsclili and other writers lay great stress upon it.^ 
The mental condition of the trader is likely to vary with the 
chances of the market and the dangers of tlie voyage. What 
it may be at the time of seizure is immaterial, if the goods 
are about to be delivered into the enemy’s hands, and are of a 
kind to give direct and serious aid to his warlike operations. 

Thirdly and lastly, we must bear in mind that tlie offence 
is completed when a neutral vessel leaves port with a bellig- 
erent destination and a contraband cargo, and is “^deposited” 

1 S (‘0 § 27C. For a (liscufision of this doctrine in connection with 

the inuh* in munitions of war between European ports and Lorenco Marques 
during tlie Boer war, see Appcinlix, § VI. 

® Bluntsclili, Dnrit Internati<>nal Codijic^ § 802 ; Kleen, Covtrehande de 
GueTi'e, X->P» ; Wheaton, International Law (Dana’s ed.), note 226‘. 
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when the destination is reached and the cargo delivered. As 
Lord Stowell said, in the case of the Imina^ ‘‘The articles 
must be taken in delicto^ in the actual prosecution of the 
voyage to an enemy^s port. Under the present understand- 
ing of the law of nations you cannot generally take the pro- 
ceeds on the return voyage.”^ This is the general rule; but 
it is capable of modification to meet the needs of justice. The 
principle which underlies it is that the penalty should attach 
as long as the offence exists. The offence generally exists 
from the beginning to the end of the outward voyage, and 
ceases to exist the moment the contraband goods are placed 
in the hands of the enemy. But if during the voyage the 
guilty destination has been changed for an innocent one, as 
happened in tlic case of the Imina cited above, or if a hostile 
destination l)ecoines friendly through surrender or cession, 
then a capture made after the change has been effected will 
not result in condemnation. Similarly, if the outward and 
the homeward voyages are but parts of one transaction, con- 
ducted by the same persons and planned from the beginning 
as one ad venture, and if on the outward voyage contraband 
goods and fraudulent papers are carried, the return voyage 
will not be regarded as a separate and innocent expedition. 
It is, however, somewliat doubtful whether this view would 
be acted upon at the present time. It was laid down by 
Lord Stowell, in the case of the Nancy but continental 
publicists condemn it as an undue extension of belligerent 
rights,^ and the British Admiralty Manual contents itself 
with the statement that a commander should detain a vessel 
he meets on lier return voyage with such a record as we have 
described behind her.^ 

^ Bobinson, Admiralttj Beports, III., 168. 

Ibid,, III., 127. 

® Cy. Ortolan, Diplomatie de la Mer, Liv. III., Ch. vJ. 

* Holland, Manual of Naval Prize Law, pp. 23, 24. 
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§ 280. 

The usual penalty for carrying contraband is the confis- 
cation of the contraband goods. The few treaties which 
provide for temporary detention only are excep** 
tional,^ and the mildness of their provisions has carrying contra* 
not been generall}" copied. In the Middle Ages 
the vessel also wiis forfeited, on the gi'ound that the trade 
was illegal and therefore the ship-owners who engaged in 
it ought to suffer. The change to the milder practice of 
modern times began with the great growtli of international 
trade in the seventeenth century, and, though a few of the 
rules at present apj)lied by Prize Courts seem to be survi- 
vals of the old severity, the interests of commerce have on 
the whole made tliemselves felt as powerfully as in other 
departments of the law of maritime ca[)turc. 

The taint of contraband is held to attach in the first 
instance to the goods. It extends, liowever, to the vehicle 
that carries them when the vessel and the foi biddcn cargo 
l)cloiig to tlie same owner. In that case the ship also is con- 
demned; and if tlie owner of the contraband articles is part 
owner of the ship, his share in her is coniiscated. This rule 
proceeds u])oji the principle that when a man is concerned 
in an illegal transaction, the whole of his property embarked 
in that transaction is liable to confiscation;”’^ and leads to 
Uio curious result that a neutral may caiay the contraband 
goods of aiiother neutral without any further penalty than 
the loss of freight, but may not carry his own contraband 
goods except at tlie risk of the loss of his vessel. It 
applies to innocent goods when their owner owns the con- 
traband portion of the cargo. The French in 1778 endeav- 
ored to extend it under the name of infection or contagion 

^ e.g. The treaty of 1785 between the United States and Prussia. See 
Treaties of the United States, p. 903. 

2 Lord Stowell in the case of the Yonge Tobias^ Kobinson, Admiralty 
UepoTts^ I., 330, 
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of contraband. They held that if three-quarters of the cargo, 
computed in value and not in bulk, were contraband, the 
remaining quarter, and the vessel as well, became infected 
by the proximity of tlie forbidden articles and were liable 
to condemnation without regard to the circumstances of 
ownership. But this ingenious doctrine has been con- 
demned even by French writers, and cannot be regarded 
as part of International Law.^ 

It is, however, generally held that any resort to fraudu- 
lent devices for the purpose of defeating the riglit of search 
or deceiving the searching officer subjects the vessel to con- 
fiscation as well as the contraband cargo. The use of false 
papers, misrepresentation as to the destination of the ship, 
concealment of the noxious goods and similar practices are 
frequently resorted to ; but unless they succeed in hoodwink- 
ing the belligerent against whom they are directed, their 
effect is but to imnease the severity of the penalty. The 
same result follows when a neutral sends to a belligerent 
destination goods which are declared to be contraband by 
a treaty between his country and the country of the other 
belligerent. The breach of an international agreement is 
accounted an aggravation of the offence, and is held to 
justify the confiscatioji of the vessel in the event of capture. 
Some writers ^ go so far as to declare tliat mere knowledge 
on the part of the owner of the vessel of the employment of 
liis sliip in carrying contraband is sufficient to involve her 
in the condemnation meted out to the noxious goods. But 
when we consider that so long ago as 1798 Lord Stowell 
was able to say in the case of the liinffende Jacob the 
carrying of contraL)aiid articles is attended only with the 
loss of freight and expenses, excej[)t when the ship belongs 
to the owner of the contraband cargo, or when the simple 

ft 

^ Glass, Marine International Law^ pp. 136, 137. 
e.g. Bynkershoek, Qucestiones Juris Puhlici^ Lib. I., Ch, 12 ; Hallcck, 
International Law^ Oh, XXVI., § 5. 

« Robinson, Admiralty Beports^ I., 91. 
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misconduct of carrying a contraband cargo has been con- 
nected with other malignant and aggravating circum- 
stances/' we may feel sure that a severity left unmentioned 
by him would not be tolerated in the milder practice of our 
own times. 


§ 281, 

Before we leave the subject of contraband of war it is 
necessary to consider two anomalous practices which are 
contrary to sound principles, but have the sup- Two anomalous 
port of a greater or less amount of usage. The 
first is fully explained by a stipulation of the treaty of 1800 
between the United States and France, according to which 
a cruiser might take contraband goods out of a vessel 
engaged in carrying them, provided that the captain of 
such vessel was willing to surrender tlie articles in ques- 
tion, and they w^ere not gi'eater in quantity than the cruiser 
could conveniently receive.^ In this way it was hoped the 
inconveniences of capture would be reduced to a nunimum. 
The captor would liavc the contraband goods in his posses- 
sion and be able to take them in for adjudication by a Prize 
Court, while the ship woiild be free to pursue her voyage 
without the expense and delay of a compulsory visit to the 
belligerent tribunal selected to decide the fate of her ob- 
noxious cargo. These considerations have so far ])revailod 
that similar stipulations have been embodied in a few later 
treaties, notably a group negotiated about the middle of 
the present century between the United States and several 
South and Central American republics. But tliey liave 
not become general, and the practice they embody has 
never been resorted to in the absence of treaty engage- 
ments, though it is permitted by the maritime code of the 
Tmtitut de Droit International.^ It is open to the grave 

^ Treaties of the United States, p. 327. 

* Tableau General, p. 202. 
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objection of sending the case in one direction and the proof 
in the other- If the title to the goods taken as contraband 
is seriously disputed in the Prize Court, the captor has no 
evidence to clear up difficult points. The ship’s papal's are 
with the ship, which may be at the other end of the world, 
and the captain and supercargo are probably no nearer the 
spot where their testimony is required. The plan, plausible 
as it seems, strikes at the root of the one practice which has 
redeemed capture at sea from indiscriminate violence. In 
making a reasoned judicial decision difficult, if not impos- 
sible, it tends to degrade maritime law to the level of a 
haphazard system, and deprives it of its best security for 
impartial justice. 

The other usage to which we refer as anomalous is well 
known under the name of pre-emption. It takes place when 
a belligerent seizes cargoes bound to a hostile destination 
and forcibly purchases them, on the plea tliat they are likely 
to be so useful to his enemy that they must be kept at all 
risks from reacliing their appointed, goal. In the Middle 
Ages governments claimed a right of first purchase of all 
goods brought into their ports by foreigners. Indeed they 
sometimes took the goods and forgot the obligation to pay 
for them.^ The modern practice is confined to times of war 
and applies only t(^ certain classes of neutral goods on their 
way to an enemy’s port. The leading maritime nations 
have resorted to it; but their mode of com])uting the pa}^- 
ment to be made has varied considerably. Tlie best rule is 
that of the .British Courts of Admiralty, which have beei) 
accustomed to give “the original price actually paid by the 
exporter, plus his expenses and a reasonable profit, which 
last was generally calculated at ten per cent on the first cost. 
Many modern writers have challenged the legality of pre- 
emption and referred to it as a usurpation rather than a 

^ Manning, Law of Nations (Amos’s ed.), Bk. V., Cli. viii. 

^ J udgment of Lord Stowell in the case of the Haabety Robinson, Admi- 
ralty BeportSy II., 183. 
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right, ^ It is advisable, therefore, to examine the matter 
with some care ; and, if we do so, we shall see at once that 
the cases which occur may be divided into three classes. 

In the first place a l>elligerent may choose to purchase 
instead of confiscate goods that are undoubtedly contraband. 
Thus Great Britain, at the end of the last century, held that 
pitch and tar were lawfully confiscable when bound to an 
enemy’s port. But if they were the produce of the owner’s 
country, she paid for them instead of taking them as prize 
of war; “no unfair compromise, as it would seem, l)etween 
the belligerent’s rights, founded on the necessities of self- 
defence, and the claims of the neutral to export his native 
commodities, though immediately subservient to the pur- 
poses of hostility. Her present claim is based on the 
same principle. It is to be found in the Admiralty Manual 
of 1888, and runs as follows: “The carriage of goods condi- 
tionally contraband, and of such absolutely contraband goods 
as are in an unmanufactured state and are the produce of 
the country exporting them, is usually followed only by the 
pre-emx)tion of such goods by the Britisli Government, which 
then pays freight to the vessel carrying the goods. That 
is to say, an indulgence is granted to the neutral owner. 
His goods ai’e forfeit. They could be taken without pay- 
ment; but instead the belligerent pays for them. Provided 
that the legal assumption on which this practice is based be 
correct, there can be no manner of objection to it. If the 
captured goods are really contraband, he would indeed he 
a foolish owner who made a grievance of being obliged to 
receive hard cash for what might have been snatched from 
him without compensation of any kind. 

Secondly, pre-emption may be agi^eed upon between a neu- 
tral and a belligerent government when the latter claims the 


1 e^g. Ortolan, Diplomatie de la Mer, Liv. III., Ch. vl. 

* Judgment of Lord Stowell in the case of the Sarah Christina^ Robinson, 
Admiralty Beports^ I., 241. 

• HoUand, Manual of Naval Prize Law, p. 24. 
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right to capture goods which the former maintains ought not 
to be regarded as contraband of war. This was the plan 
adopted in the treaty of 1794 between Great Britain and the 
United States, in order to avoid ^Hhe difficulty of agreeing 
on the precise cases in which alone provisions and other 
articles not generally contraband may be regarded as such.” ^ 
There can be no doubt about the legality of forcible pur- 
chase under such circumstances. If the powers concerned 
choose to make an agreement to permit it, they are within 
their rights, and other states have no ground for objecting 
to an arrangement which does not concern them. 

But a third application of the practice is possible; and 
when it takes place a sei ious trespass upon the rights of neu- 
trals is committed. Goods not liable to confiscation as con- 
traband may be subjected to pre-emption. This was done 
in 1793 by Great Britain and France.^ The act of these two 
powerful bcdligerents gave rise to a long and bitter contro- 
versy, in which neutral nations, esi)ecially Denmark and the 
United States, maintained that provisions could not be re- 
garded as contraband unless they were destined for a besieged 
place or a hostile fleet or army. They held that any attempt 
on the part of a belligerent to prevent neutral trade in such 
commodities with the open commercial ports of his enemy 
was an act of illegal violence for which reparation was due. 
When in 1795 Great Britain issued an Order in Council 
instructing her cruisers to bring in for pre-emption cargoes 
of provisions bound for any port in France, she defended her 
action on the ground that, as the entire population of France 
was in danger of famine and her own people were threatened 
with scarcity, she had a right to treat what would relieve 
their necessities, not indeed as contraband, but as bordering 
on the nature of contraband, and therefore subject to pre- 
emption, though not to confiscation. These arguments did 

^ Treaties of the United States^ p. S89. 

Manning, International Law (Amos’s ed.), p. 366 ; C. de Martens, 
Caxises Celebres, II., Cause 
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not satisfy the joint commission appointed under the seventh 
article of the treaty of 1794 between Great Britain and the 
United States to adjudicate upon the claims of American 
citizens who complained of losses by illegal capture. Com- 
pensation was granted to the owners of the vessels and car- 
goes seized under the obnoxious Orders in Council.^ These 
events may be held to have established the position that there 
can be no middle term between contraband and non- contra- 
band. Goods carried by neutrals to unblockaded belligerent 
poi*ts are either contraband, in which case they may be con- 
fiscated, or non -contraband, in which case they may not be 
molested. Apart from special treaty stipulations pre- 
emption to be legal must be an indulgence granted to 
neutral tradem by a belligerent who does not insist upon 
his full right of seizure and condemnation. 

1 Wheaton, International Law^ §§ 490-501 ; Treaties of the United States, 
pp. 3S4, 385. 
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§ 282 . 

There are certain acts which neutral merchantmen can- 
not perform for one belligerent without making themselves 
The ftcts which aro amenable to capture and condemnation by the 
other. These acts are generally discussed in 
ijflutnu ftcrvico. couiiection with the carriage of contraband; 
but of late years a few publicists have begun to see that 
there is a wide difference between the two misdeeds. Yet 
the idea that they must be classed together is still strong. 
Hall speaks of them as Analogues of CvOiitraband,^ and Hie 
Maritime Code of the Jnstitut de Droit International deals 
with them along with contraband trade under the title ot 
Des transports Interdits durant la Guerre.^ Dana^ and 
Kleen^ see their real character, and point out that it is 
special and peculiar. In truth between the carrying of 
(iontraband and tlie performance of what we may term 
Unnettiral Service there is a great gulf fixed. The nature 
of the latter will appear as w^e examine the acts which are 
included under it; and when we have dealt with them in 
detail we shall be in a position to show how they differ 
from the offence with which they are usually confounded. 


^ International Laxs, Ft. IV., Ch. vii. 

^ Tableau General^ pp. 201, 202. 

® Note 228 to Wheaton’s International Law* 
* Contrebande de Guerre^ pp. 223-232* 
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A neutral ship is forbidden to 

1, Transmit certain kinds of signals or messages for 

a belligerent. 

2. Carry certain kinds of despatches for a belligerent. 

8, Transport certain kinds of persons in the service 

of a belligerent. 

The penalty attached to the performance of these acts is 
confiscation of the vessel concerned in them, and confiscation 
of the cargo also in cases where its owners ‘"are directly 
involved in the knowledge and conduct of the guilty trans- 
action.”^ And this penalty is inflicted without regard to 
the neutral or belligerent character of the port to which the 
ship is bound. 

We will take the acts of unneutral service in the order 
we have enumerated, and deal first witli the transinission 
of signals or messages for a belligerent. If a neutral vessel 
becomes a vehicle for carrying between two portions of a bel- 
ligerent fleet messages bearing on the conduct of tlie war, or 
signals such messages from one to the otlier, she is perform- 
ing an act so contrary to the nature of neutrality, tliat the 
other belligerent may consider her as engaged in the service 
of his enemy and treat her accordingly wbile she remains so 
employed. The same may be said of signalling or bearing 
messages between a fleet and a land force, or laying a cable 
to be used mainly or exclusively for warlike purposes. 
Assistance of this kind goes far beyond the ordinary offices 
of friendship and humanity. It amounts to a participation 
in the war and is regarded as such by the combatant who 
suffers from it. 

We have next to consider the carrying of certain kinds 
of despatches for a belligerent. All communications are 
net forbidden, but only those which may be deemed official, 

1 Judgiiieut of Lord Stowell in the case of the Atala^ita ; see Robinson, 
Admiralty Reportfiy VI., 460. 



626 UKKlIOTRAli SBEVIGE. 

and even from these diplomatic despatches are excepted, 
when the neutral carries them between a belligerent govern- 
inent and its minister in a neutral country, or between a 
neutral government and its minister in a belligerent coun- 
try. This exception and the reasons for it were admirably 
stated in the case of the Caroline^^ an American vessel capt- 
ured by a British cruiser in 1808, when on a voyage from 
New York to Bordeaux. She carried a cargo of cotton, but 
also diplomatic and consular despatches from the French 
minister at Washington and a Frencli consul in America to 
tlie French Government at home. Lord Stowell in giving 
judgment laid down as a general rule that the carrying 
of despatches for the enemy by a neutral was illegal; and 
defined despatches as ‘‘official communications of official 
persons, on the public affaii\s of the goveriiinent.” But he 
went on to say that “ the neutral country has a right to pre- 
serve its relations with the enemy, and you are not to con- 
clude that any communication between them can partake, 
in any degree, of the nature of hostility against you.’’ 
That being tlie case, there was no grouiid for saying 
that the neutral carrier had violated his duty by bearing 
despatches presumably of an innocent nature. The ship 
was, therefore, restored; and, in a subsequent case, in 
which consular despatches alone were concerned, a similar 
decision was rendered,^ We may sum up the law of the 
matter, as given in unchallenged decisions of Prize Courts, 
by declaring that nentrals may not carry military or naval 
despatches for the belligerents, or despatches between a 
belligerent goveriunent and the officials of its colonies and 
dependencies, but they may carry diplomatic and consular 
despatches, and also private letters and communications 
relating to business affairs. 

This brings us to the peculiar position of neuti*al mail* 
steamers and other vessels carrying mails by agreement 


5 Uobinson, Admiralty Meports^ VI., 464-470. 

* The Madison ; see Edwards, Admiralty Meports, p. 224. 
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with a neutral goYemment* Their owners and captains 
cannot be held responsible for the nature of the numerous 
communications they carry. They would grossly violate 
the trust reposed in them if they took steps to become 
acquainted with the contents of the letters under their 
charge. Knowledge, therefore, cannot be imputed to them, 
should noxious despatches happen to l)e on board ; and their 
vessels are not held liable to confiscation merely because of 
the presence of sucli despatches in the mail-bags, though the 
immunity would not extend to other forms of unneutral 
service. Thus far the common law of nations operates to 
protect the ordinary vehicles of international communica- 
tion. But in recent times a usage has grown uj) of exempt- 
ing packet-boats, not merely from condemnation, but also 
from visit, search and capture.^ This farther immunity 
has, however, been conceded by belligerents as a matter of 
grace and favor. There is little doubt tliat it will con- 
tinue to exist; but it has not at present become a right 
which neutrals are entitled to claim. When the United 
States granted it in 1862, they added the proviso that 
‘‘simulated mails verified by forged certificates and coun- 
terfeit seals” should not be protected thereby; and in 
1870 Fram^e insisted upon the condition that an agent of 
the neut.i'al state should be in charge of the mail-bags and 
declare them to be free from noxious commuiiicatious. It 
is obvious that these precautions against tlie use of the 
mails foi* tlie conveyance of intelligence by the enemy are 
of little practical utility. The more valuable the inforina- 
tion, the more innocent it would be made to appear. The 
word of a postal clerk of the neutral government might be 
given with the most j^erfect honesty, but could afford no 
real guarantee of the haimlessness of each unit amo)ig hun- 
dreds of thousands of communications, not one of which he 
had read. In granting immunity from search to mail- 
steamers belligerents must recognize tliat they are surren- 

1 Wheaton, International Law (Dana’s od.), p, 669, note. 
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dering an important safeguard against possible damage to 
tliemselves. It will j)robably be worth their while to make 
the concession rather than dislocate neutral commerce; but 
they cannot at one and the same time make it and retain 
the security derived from the stricter rule. 

Our third and last head must now be dealt with.. A 
neutral may not transport certain kinds of persons in the 
service of a telligerent. He is not forbidden to carry in his 
regular packet-boats individuals who pay for their l>erths in 
the usual way and come on board as ordinary passengers, 
even thoiigh they turn out to l>e officers of one or the othei 
of the combatant powers. In the case of the Friendshq}^ 
Lord Stowell declared that no British tribunal had evci: 
gone the length of preventing a military officer in the ser- 
vice of the enemy fi*om travelling in a neutral vessel if he 
went as an ordinary passengei^ and at his own expense.^ 
But naval or military persons coming on board as such, and 
travelling at the expense of a belligerent government, are 
carried by a neutral merchantman at tlie risk of seizAire and 
confiscation. Even when it is the ordinary business of the 
vessel to carry passengers, a contract of hii iiig made with the 
agent of one of the warring powers would probably lead to 
her condemnation in the event of capture; and tliere can be 
no doubt about the fate of a mere caigo-boat so hired, and 
used for the conveyance of belligerent forces or officials. 
Ill most of the reported cases a special contract of the 
nature described had been entered into and was made one 
of the chief grounds of condemnation. The Orozemho^ for 
instance, a neutral American vessel, was condemned by an 
English Prize Court because tlie owner or his agents had 
agreed with tlie government of Uolland, a power at war 
with Great Britain, to let the vessel for the transportation 
of three military officers of distinction from Europe to Bata- 
via. ^ The number of persons carried under sucli circum- 
stances is immaterial, A whole regiment might be far less 


i Robinson, Admiralty Beports^ VI., 429, 


a Ibid.y VI., 430-439. 
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valuable to a belligerent than one or two skilled command- 
ers. If one side deems them important enough to be sent 
out at the public expense, the other side is justified in 
decreeing the forfeiture of the vessel which carries them. 
The transportation of civil officials would probably entail 
the 'Same consequences as the transpoi^tation of fighting 
men. But just as diplomatic despatches are privileged, 
so also are diplomatic persons. Neutral vessels may freely 
carry representatives of the belligerent governments to and 
from their posts in neutral countries. 

The most important and the most frequently performed 
uuneutral services are arranged under the three heads we 
have just enumerated. But the clavssification is by no means 
exhaustive. There are other ways of giving unlawful aid 
to belligerents besides those we have been considering. 
The exigencies of warfare are so numerous and so change- 
ful that no one can describe beforehand every possible mode 
ill which a neutral ship may make herself into a transport 
in the service of one or other of the belligerents. The 
principle of the law is clear. It forbids anything approaeli- 
ing4:o an actual participation in the war. Tlie application 
of the j)rinciple must to settled in each case as it arises. 
Among the acts which it assuredly covers we may mention 
transferring provisions, coals or ammunition from one bel- 
ligerent ship to another at sea, and showing the channel 
to a fleet advancing for a hostile attack. 


§ 283 . 

We have already seen that the ordinary penalty for 
unneutral service is the confiscation of the peccant ship 
and any part of the cargo which belongs to The penalty for 
her owner. Her liability to capture and con- iVid til reiser 
demnation commences when she commences toit. 

the unlawful services, and continues either till the ter- 
mination of her voyage, or till she has delivered the 
forbidden despatches, deposited the forbidden j)ersons, or 
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finished the performance of the forbidden acts. But in 
some cases the offence is of such a character that it is 
possible to commit it inadvertently. This is true in a 
special manner of carrying despatches, which may easily be 
disguised as private communications and palmed off upon 
unsuspecting skippers. The law demands a reasonable 
amount of caution from the neutral shipmaster. He is 
bound, for instance, to be more careful in a belligerent 
than in a neutral port; and if the communication he is 
asked to convey is sent by or addressed to a known agent 
of a warring government, he must require stronger assur- 
ances of its innocuous character than if it purported to be 
passing between private persons. But when, in spite of 
due precautions, he is deceived, his ship will escape confis- 
cation. This was decided by the case of the Rapid^^ which 
was an American vessel plying between two neutral ports, 
but found to have on board letters containing important 
information for the belligerent government of Holland. 
The British Prize Court, however, released her on the 
ground that the communications appeared on the outside 
to be private and were given by a private person in a neu- 
tral port to be carried to another private person in another 
neutral port. But in the case of the Susan^ ignorance of 
the nature of the despatches, unaccompanied by caution, 
was not held sufficient to cause the release of the vessel. 
To ensure condemnation fraud on the part of the captain 
is not necessary. It is enough if he knows the character 
of the documents he carries, or even if he has neglected to 
exercise due care in order to assure himself that they are 
not forbidden communications. Fraud and fraudulent con- 
cealment will, however, be visited with the severest pen- 
alty possible, whereas blundering but honest incapacity is 
unlikely to lead to anything more than the loss of the ship. 

It is clear that the knowledge of the shipmaster is an 

^ Edwards, Admiralty J^eports^ p. 228. 

* Bobinson, Admiralty Meports^ VI., 4C1, note. 
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important factor in the determination of a large class of 
cases. But even more important is the character of the 
contract made with regard to the vessel and the service it 
is expected to perform. Whenever it can be shown that 
the neutral owner or shipmaster has entered into a special 
agreement with a belligerent government or its agent to let 
out his vessel for the purpose of doing any of the acts de- 
scribed in the preceding section, the vessel becomes ipso facto 
a transport in the service of that belligerent and is subject 
to condemnation if captured by the cruisers of the other 
side. This kind of contract seldom exists with regard to 
the conveyance of despatches, which are so small in bulk, 
so easy of transmission, and so readily disguised as inno- 
cent communications, that neutral captains may often be 
induced to take them without any agreement to put their 
vessels at the disposal of a warring power. But the con- 
tract in question is frequently found when naval or mili- 
tary men, or oflicial personages, are carried, and when it 
exists the number of such individuals is immaterial. In- 
deed it might be argued that, even if none were on board 
at the moment of capture, the vessel was lawful prize, 
provided that the contract still held good and she was on 
her way to perform any part of it. 

A careful examination of the recorded cases shows that 
we may resolve the vessels performing unneiitral service 
into two classes. In the first class we may place all neu- 
tral ships actually engaged fis transports in the service of a 
belligerent. Such transports were defined by Lord Stowell 
in the case of the Friendship as “ycvssels hired by the 
government to do such acts as shall be imposed upon them, 
in the military service of the country.’’^ But in the case 
of the Carolina*^ he took a wider view, and decided that a 
neutral Swedish ship which had been forced to act as a 
French transport was not exempt from condemnation by 
reason of the duress that had been applied to her. It did 


1 Robinson, Admiralty Heports^ VI., 426. 


3 Ibid,, IV., 260. 
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ilot appear that the master had made any remonstrance 
against the service on which he was employed, or refused 
to victual and navigate his ship. Undoubtedly his proper 
course would have been to surrender his vessel under pro- 
test to the French authorities as a prize, leaving it to 
his own government to demand reparation for her unlaw- 
ful detention. Yet it may be questioned whether the 
doctrine that the neutral captain cannot be permitted to 
plead force as an excuse would hold good to-day. The 
distinction which Lord Stowell refused to draw between 
voluntary and involuntary action would probably be drawn 
in a modern Prize Court. But the rule that confiscation 
must follow capture, wdien there is an actual entry into the 
enemy’s service under the provisions of a contract made 
between him and the neutral, remains unchallenged, and 
would certainly be applied in any future maritime struggle. 

The second class of vessels engaged in the performance 
of unneutral acts consists of those which have not entered 
as transports into the service of a belligerent, but are 
nevertheless seized while giving him forbidden assistance. 
Contract is absent in these cases. No special agreement 
to place the ship at the disposal of a warring power has 
been made by the neutral owner or captain. But tlie 
absence of anything of the kind will not save the vessel 
from condemnation in the event of capture, if those who 
have control of her knowingly do any of the prohibited 
acts. Their knowledge is the important point. Prize 
Courts assume that they possess it, and put upon them 
the burden of proof of ignorance. They must, however, 
do more than show that they were not aware of the true 
character of the persons or papers entrusted to their care. 
It is necessary for them to prove that they took all reason - 
able precautions to avoid error. Ignorance pure and simple 
will not avail to prevent forfeiture. Excusable ignorance 
is the only ground for leniency.^ 

1 For ail excellent summary of the cases see Dana’s note on Caf'rying Hos- 
tile jPersone or Papers^ in his od. of Wheaton’s International Imw, pp. 637-644. 
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§ 284 . 

We are now in a position to distinguish clearly between 
the offence of carrying contraband and the offence of engag- 
ing in unneutral service. They are unlike iu The distinction 
nature, unlike in proof and unlike in penalty. olfcn<M>s of can-v- 

^ i 1 T • X • T ing contraband 

To carry contraband is to en^aefe in an ordinary and enf^of^np m 

. 1 • -1 • T • 1 T unncutral ser- 

trading transaction which is directed towards vice, 
a belligerent community simf)ly because a better market 
is likely to be found there than elsoAvliere. To perform 
unneutral service is to interfere in the struggle by doing 
in aid of a belligerent acts which are in themselves not 
mercantile, but warlike. In order that a cargo of contra- 
band may be condemned as good prize, the captors must 
show that it was on the way to a belligerent destina- 
tion. If witliout subterfuge it is bound to a neutral 
port, the vo 3 ^age is innocent, whatever may be the nature 
of the goods. In the case of unneutral service the destina- 
tion of the captured vessel is immateiial. The nature 
of her mission is the all-important point* She may be 
seized and confiscated when sailing between two neutral 
[)orts. The penalty for carrying contrabaod is the forfeiture 
of the forbidden goods, the ship being retained as prize of 
war only under special circumstances. The penalty for 
uuneutral service is first and foremost the confiscation of 
the vessel, tlie goods on board being condf^mned when the 
owner is involved or when fraud and concealment have 
been resorted to. 

Nothing but confusion can arise from attempting to treat 
together offences so widely divergent as the two now under 
consideration. This was shown in a marked degree by a 
famous case, which occurred towards the end of 18(31. On 
November 8 in that year the American cruiser San Jacinto 
stopped the British mail-steamer Trent when on her usual 
voyage between the two neutral j)orts of Havana and 
Nassau, and took from her Messrs. Slidell and Mason, 
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who were proceeding to Europe as agents of the Confed- 
erate Government in France and England respectively. 
The vessel was then allowed to continue her voyage, and 
the Southern commissioners and their two secretaries were 
landed, and detained as prisoners at Boston. The news of 
the seizure reached London on the 27th of November, " On 
the 80th, the British Government demanded the release 
of the captured individuals. Troops and stores were de- 
spatched to Canada; and the warlike feeling evoked in 
England found its counterpart on the other side of the 
Atlantic, where Captain Wilkes, the commander of the 
San Jacinto^ was publicly feasted, and Congress, on Decem- 
ber 4, honored him with a vote of thanks. Fortunately, a 
few Avise and peace-loving men were not carried away by 
the general excitement. Foremost among them were the 
late Prince Consort in * England and the late President 
Lincoln in America. Owing mainly to their calm judg- 
ment and self-sacrificing efforts, the terrible calamity of 
war between tAvo kindred nations Avas avoided. On 
December 26, Mr. ScAvard, the American Secretary of 
State, argued the question at great length in a compre- 
hensive despatch, and concluded by agreeing to give up 
the prisoners on tlie ground that they ought not to liaArc 
been taken out of the vessel, but should have been brought 
in, with, the vehicle AAdiich carried them, for adjudication 
by a properly constituted Prize Court. A few days latei’ 
they were placed on board an English man-of-war, to bo 
taken to Nassau, the port for which tlie Trent was making 
Avhen the seizure took place. This settled the matter 
immediately in dispute, and put an end to the acute stage 
of the controversy. But on January 23, 1862, Earl Rus- 
sell, who Avas then Secretary of State for Foreign Affairs 
in the British Government, replied in an elaborate state 
paper to the arguments of the American despatch of the 
previous month. This he did in order that Her Majesty’s 
government might put on record its disagreement with 
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some of Mr* Seward’s conclusions. The discussion went 
no further as between the official representatives of the two 
powers concerned; but private persons carried it on with 
great vigor for many months; and even now the case of 
the Trent forms a subject for discussion in books on Inter- 
national Law. To us its value as a leading case ranks very 
low. It was argued throughout bn an erroneous assump- 
tion, Mr, Seward labored earnestly to prove that the Con- 
federate commissioners and their suite Avere contraband of 
war. Earl Russell strove with equal toil to show that they 
were nothing of the kind. Mr. Seward regarded the neu- 
tral destination of the Trent as a fact of no moment. Earl 
Russell held it to be decisive in favor of her immunity from 
belligerent capture. Both sides persisted in attempting to 
apply to the facts befox'e them the principles of the law of 
contraband, whereas the question to be I'csolved was clearly 
concerned with unneutral service. The law of contraband 
provides for dealing Avith things, not persons, as Mr. 
Seward plainly saw. But nevertheless he did not seem 
to suspect that there Avas any other Avay of bringing the 
points at issue to the decision of a properly constituted 
tribunal. Excuse for this failure to discern Avluit is abun- 
dantly evident may be found in the language of a few 
treaties and a considerable number of Avriters, who place in 
their lists of contraband such persons as soldiers and sailors. 
But those AAdio have folloAved the arguments oE the two pre- 
ceding sections will hardly need to be told that the carriage 
of belligerent individuals by neutral vessels and the carriage 
of articles of contraband trade stand on very different grounds 
and are judged by very different rules. The complexity and 
difficulty of the case of the Trent Avould have vanislied in 
a moment had the principles appropriate to it been recog- 
nized and applied. Neutral vessels may innocently carry 
some kinds of persons belonging to communities at Avar. 
Other kinds they may not carry except at the risk of cap- 
tui*e and confiscation by the belligerent who suffers from 
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their service to his foe. The Trent was undoubtedly en- 
gaged in transporting four citizens of the Southern Con- 
federacy. The only question to be argued was whether 
they belonged to the allowed or the forbidden class. The 
destination of the vessel was absolutely immaterial. The 
provisions of the law of contraband were beside the nmrk. 
What required to be applied was tlie law of unneutral ser- 
vice. Those of its rules which bear upon the matter in 
dispute are very simple. A neutral vessel, not being in 
the service of a belligerent as a transport, may lawfully 
carry both his diplomatic agents and his private citizens. 
Now the exact status of Messrs. Slidell and Mason may 
well be regarded as doubtful. The Confederacy, of which 
they were agents, had been recognized as a belligerent 
power, but not as a sovereign state. It could not, there- 
fore, accredit formal and official dif)lomatic ministers to 
foreign countries, and was reduced to sending informal 
envoys. But if these gentlemen were not diplomatists, they 
were private persons, and in neither capaeity was the neu- 
tral precluded from transporting them as ordinary passen- 
gers in his mail packets. Consequently the seizure was 
illegal, and Avould have been illegal liad Captain Wilkes 
brought in the vessel and all she contained for adjudication 
by a lawful Prize Court. A contrary decision would, as 
Avas pointed out at tlio time, haA^e authorized the seizure of 
the Dover jjacket-boat by a Federal or a Confederate cruiser, 
had an im|)ortaiit diplomatic agent of the other side been 
crossing in her from England to France or from France to 
England. Such a drastic interference with neutral trade 
was never contemplated by International Law,^ 

1 The literature of the Trent Case is voluminous. The facts and argu- 
ments will be found in Wliaiton, International Law of the United States, 
§§ 328, 374 ; Montague Bernard, Neutrality of Great Britain in the Ameri- 
can Oiril War^ Ch. IX,; Dana, note on Carrying Hostile Persons or Papers, 
in his ed. of Wheaton’s International Laic^ pp. 644-659; and Lettertf <\f 
Mistorkus, IX, 
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Africa; the modem attempts to parti- 
tion, 144, 145 ; navigation of its great 
rivers, 189; international convention 
for putting down slave trade in, 215- 
219. 

Aix-la-Chai>©lle, Congress of ; 202. 

Alabama Controversy; 104, 407,484,530, 
537, 544-^54:0, (K)!. 

Alternat, the; 255. 

America ; effect of discovery on Inter- 
national Law, 51, 62, 143, lf>9; its 
division among civilized states, 144. 

Andorra ; 73. 

Angary ; 515-517. 

Arbitration ; 110, 149, 172, X73, 407-472. 

Armed NeutralUics, the; 97, 104, 606, 
573, 577. 

Armi8tiee.s ; 4.55, 450, 

Assassination forbidden ; 430,437. i 

Asylum, Right of; 609, 512. j 

Austin, John ; his account of law, 10- 
12 ; criticisms ui>on it, 12-16. 

Australia; 150. 

Austria; externally one state, 03; one 
of the Great Powers, 00; position of 
in the German Confederation, 74; 
joins alliance against France (1813), 
121 ; guarantees integrity of Turkey, 
124; accepts aid of Ku.ssia (1849), 125; 
joins Holy Alliance, 131 ; signs Decla- 
ration of Paris, 668. 

Balance of Power; theory of, 126-129; 
does not extend to New World, 130. 

Base of operations ; 504 , 605. 

Bering Sea ; 170-175, 407. 

Belgium ; a neutralized state, 77, 124, 
243, 244, 246, 264, 405, 488; connection 
of with Congo Free State, 86 ; aided 
by Great Britain (1870), 124, 488; re- 
fuses to convey German wounded over 
Its railways (1870) , 626. 

Belligerency, Becognition of ; 77-79, 210, 
302-306. 


Bentham, Jeremy; coins phrase Inter- 
national Law, 9. 

Berlin, Treaty of (1878) ; 89, 133, 157, 
245, 289. 

Bismarck, Prince ; 128, 410, 490. 

Black Sea Conference (1871) ; 98, 288. 

Blockade ; nature and kinds of, 676-581 ; 
heads of law of, 681-593; French and 
English doctrines as to notification of, 
687-590; penalty for breach of, 693, 
694. 

Bluntschli, J. K, ; upholds Prussian 
scheme of a volunteer navy, 433 ; 
lays streKSS on intent of owner In 
cases of contraband, 615. 

Bombardments ; 344, 443. 

Booty; 357, 

British East Africa Company ; 80, 167. 

British South Africa Comi:)any; 80-82, 
167. 

Brussels Conference (1874) ; 331, 332, 
330, 339, 348, 301, 3(>4, 3(>5, ;i74, 419-424, 
420, 4:^7, 440, 447, 526, 628. 

Brussels Conference (1890) , Final Act of ; 
95, 216-219. 

Bulgaria ; 70, 71, 527. 

Bynkershoek, Cornelius van; 93, 138, 
476, 480, 560, 613. 

Cal vo, Carlos ; statesman and publicist, 
21 ; on exemption of private property 
from capture at sea, 410; on Prussian 
scheme of a volunteer navy, 43.3. 

Canada; not a sovereign state, 66; its 
fisheries, 18CW186. 

Canning, George ; 122, 132. 

Capitulations; 452-454. 

Capture at sea; applies to private as 
well as public property, .%2, 382 ; ex- 
ceptions in case of public vessels, 379- 
381, of private vessels, 383-385; case 
of enemy goods under neutral flag, 
385, 380; obligation of captors to send 
in prizes for adjudication, 404-407; 
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proposal to exempt private property 
from hostile sebAire, 407-416. 

Capture of fortified places; 340-1148. 

Cartels and Cartel-ships; 380, 381, 448. 

Cellamare, Case of Prince of ; 275. 

Charlemagne ; 32, 33, 60. 

China; a subject of International 

59, 84 ; has not signed Declaration of 
Paris, 9(>, 568, 570; operations by 
Franco against, 294-298, 524, 601; its 
war with Japan, 523, 549, 570, 597. 

Claytoii-Bulwer Treaty (1850) ; 113, 249, 
250. 

Cleveland, President; refuses to recall 
Mr. Keiley, 266 ; dismisses I^iud Sack- 
ville, 268, 209; favors international 
arbitration, 470, 

Coal ; 511, 610 612. 

Cominerci.al Blockades; 579-581. 

Confederations, kinds of; 61-65, 73-75. 

Congo Free State ; 80, 85-87, <16, 1,53. 

Consolato del Mare; 29, 36, 38, 385, 389, 
669-564, 5t)8. 

Consuls ; thei r j urisdlction , 230-233 ; nat- 
ure of their office, 272, 273; their 
immunities, 273. 

Continuous voyages, doctrine of; 594- 
598, 

Contraband of war ; neutral states not 
bound to stop trade of their subjects 
in, 59i)-603; dilTorences a.s to what 
goods are contraband, 604-613; the 
nature of the offence, 613-<il6; the 
penalty for it, 617-619; infection of 
contraband, ()18; removal of contra- 
band goods from nexitral vessels, 619, 
620 ; pre-emption, 620-623. 

Contribution.s ; 374, 377, 458. 

Convoy; aiHi, 571-575. 

Corporations, as subjects of Interna- 
tional I.aw; 55,79-82,291, 

Coutumes d’Amsterdam ; 38. 

Cushing, Caleb ; his opinion on the Sitka 
case, 225; his book on the Alabama 
Controversy, 545. 

Cutting Case, the ; 220. 

Dana, R. H.; on jurisdiction over sea 
for revenue purposes, 176; tm immu- 
nity of ambassador's private property, 
283; on Prize Court procedure, 403; 
on Angary, 516 ; on neutral's respon- 
sibility for preparation of belligerent 
cruisers in its ports, 548 ; on unneutral 
service, 624. 


Declaration of War; practice with re- 
gard to, 299-301; not necessary, 301, 
302. 

Delagoa Bay ; 149. 

Devastation ; 440~J44. 

Diplomatic Ceremonies; 262, 263, 269- 
272. 

Diplomatic Ministers; early missions of 
temiK)rary, 258 ; growth of i)ermanent 
embassies, 259 ; classification of, 260- 
262 ; immunities of, 274-284, 629, 6;16. 

Discovery ; no title to territory gained 
by it alone, 146. 

Domicil; of origin, li)9; of choice, 199, 
319-321 ; matters determined by, 2(X>; 
domiciled aliens not liable to military 
service, 201, 202; eff(3Ct of on bellig- 
erent capture, 319-322. 

East India Company; 82. 

Egan, Mr. ; recoiv(3S Chilian refugees, 
281. 

Egypt ; 71, 72, 133, 180, 181, 231, 244, 
263. 

Embargo; 295-297. 

Enemy character ; how acquired and to 
what extent, by persons, 314-322, by 
pr< q)ei- ty , 322-327 . 

Equality of states; doctrine of needs 
revision, 2K), 241, 252; expression of 
in ceremonial observances, 25.‘l-257. 

Expeditions, warlike; 503,505-508. 

Exterritoriality, fiction of ; 205, 206. 

Extradition; its nature, 233; earliest 
extradition treaty, 233; practices as 
to surrender in absence of treaty, 234, 
235; usual provisions of extradition 
treaties, 235-240. 

Feudalism ; its infiueuce in making sov- 
ereignty territorial, 36, 37. 

Fines ; 374, 377, 378. 

Finett, Sir John ; 252, 253. 

Flags of Truce ; 447-448. 

Foreign Enlistment Acts; American, 

482, 4^3, 531, 542, 543, 547; British, 

483, 484, 531, 542-546. 

France; one of the Great Powers, 66; 
its Intervention in Egypt, 72, 133, in 
Greece, 132, in Mexico, 1.'14; protector 
of Andorra, 73; guarantees integrity 
of Turkey, 124, 309 ; its rules as 
to citizenship, 192; its practice as to 
foreign merchantmen in its ports, 203- 
205 ; its operations against China, 294, 
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2:^5, 207, 298, 524, 601 ; expels German 
subjects (1870), 320; sigtis Declara- 
tion of Paris, 568, 

Frankfort, Treaty of (1871) ; 157. 

Fugitive slaves ; 227-229. 

Fundy, Bayof; 141. 

Gallatin, Mr. ; arrest of his coachman, 
281. 

Garfield, President; trial of his mur- 
derer, 277. 

Geneva Arbitration (1871) ; 501, 536.537. 
552-554, 601. 

Geneva Convention (1864) ; 1)5, 338, 339, 
348, 349, SSI, 384, 491-493. 

Qentilis, Albericus ; 41, 92. 

German East Africa Company; 80, 167. 

German Empire; its constitution, 6.2, 
63 ; its sphere of influence iji the VV(\sf- 
ern Pacific, 113; annexes i>art of 
New Guinea, 147, 118, 150. 

Ghent, Treaty of (1814) ; 207, 457. 

Grant, General; 361, 452, 507. 

Great Britain; one of tlie (ireat Powers, 
66 ; intervenes in Egypt, 72, 133, in 
Portugal, 122, 123, in <Jree<*e, 132, in 
Mexico, C14; recognizes Lihcria, 87, 
Buenos Ayres, 88, belligerfiucy of 
Southern Corifedora<‘y, .‘JOl, 305; has 
certain powers over Transvaal, 112: 
guarantees integrity of Turkey, 12-1, 
of Belgium, 124, 488, of Switzerland, 
487, of Luxemburg, 489; opposes Holy 
Alliance, 131 ; annexes part of 'New 
Guinea, 147, 148, 150; maintains free- 
dom of Bering Sea, 170-174; pur- 
chases Suez Canal shares, 180 ; its 
fishery controversies with the United 
States, 183-186 ; its rules as to citizen- 
ship, 191-198; sets up ctiurts in the 
Western Pacific, 209 ; does not gener- 
ally resort to requisitions, 362; op- 
poses exemption of private property 
from capture at sea, 411-41.3; proposal 
for permanent Treaty of Arbitration 
with United States, 468-472; makes 
neutrality regulations more stringent, 
510, 511 ; its views as to neutral re- 
sponsibility for escape of belligerent 
cruisers, 537-539, .543-546, 551-554 ; 
opposes rule Free Ships, Free Goods, 
564, 666; signs Declaration of Paris, 
664, 568; maintains right to search 
neutral vessels under ccmvoy, 572- 
574; its Manual of Naval Prize Law, 
2t 


596, 6(X>, 608, 609, 616, 621 ; its views 
as to contrabp.nd, 608-613. 

Great Lakes ; restriction of British and 
American naval force on, 494. 

Great Powers of Europe ; their predomi- 
nant position, OTj-tiT, 89, 90, 314, 115, 
IM, 242, 247. 

Greece; authority of Groat Powers with 
respect to, 242, 243 ; obligations as to 
Corfu and Paxo, 496. 

Grotius, Hugo; publishes l)e Jure Belli 
ac Pads, 9; statesman as well as 
publicist, 21, il5 ; his history, 41, 42; 
his horror of cruelty, 42, 92, 3fl0, «159; 

I his views as to Natural Law, 4vl-47, 
the independence of sovereign states, 

t 47, 48, territorial sovereignty, 48-52, 
the free<l<>rn of the sea, 369, resident 
embassies, 259, t)ie lawfulness of war, 
292; discusses assassinaiioii, 437 ; cijn- 
demus use of p<uson, 4;^; his treat- 
ment of neutrality, 476-480, 525, 5t>0; 
his doctrine of coutrabaiid, 6(^. 

G\ieri]la Troops ; 417-121 . 

Gylleuborg, case, of (3ount; 276. 

Hall, W. E. ; on the v.anous kinds of 
treaties, 95; on exlraterritorial crime, 
220; on a mistake of Lord Kllen- 
borouglrs, 3.51; on exornption of pri- 
vate property from capture at sea, 
410; on h^gality of a volunteer navy, 
433; on what constitutes a base of 
opcratiou-s, 504 ; on passage of troops 
over neutral territory, 525; on the 
limitation of neutral ship-bnildiug, 
549; on contraband, 606 ; on unueutral 
service, 624. 

Halleck, General ; discusses restoration 
of works of art in lx)uvre (3815), 370; 
fails to distinguish between neutral 
states and neutral individuals, 498. 

Hautefeuille, J. B. ; 95, 3t>6, 571. 

High S<;as; claims to sovereignty over, 
ItiH, 169 ; freedom of, 170. 

Holland, Professor; explains neutrali- 
zatioji, 486; draws ni> Manual of N a-- 
val Prize Law for British Admiralty, 
60(». 

Holy Allianee ; 3;i(>-132. 

Holy Roman Emigre ; 33, 34, 3f>, 48, 
69. 

Hooker, Richard; his ac;count of law, 
14, 16. 

Hovering Acts, the Britisli ; 176. 
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Independence of states ; recognition of, 
defUiition and natnre of, 110, 

111 . 

Individuals, as subjects of International 
Law, 55, 83. 

Institute of International Law ; its work 
and method, 04 ; its views as to extent 
of territorial waters, 139, 140, 655, 656 ; 
its conditional approval of Pacific 
Blockade, 298; its Military Code, 332, 
361, 306, 419, 421, 437 ; its Maritime 
Code, 410, 579, 619, 624; its attitude 
towards the Three Rules of the Treaty 
of Washington, 564 ; its condemnation 
of the Sprirfffbok judgment, 5i)7 ; its 
reception of report on contraband, 60.3. 

International Comity; 16, 234. 

International Law; definition and nat- 
ure of, 1-8, 10-16, 25; the name mod- 
ern, 8, 9; its method, 16-25; its origin, 
26, 84; its history, 27-54 ; its subjects, 
55-8.3 ; regards sovereignty as terri- 
torial, 59, I'Kl; admission of new sub- 
jects, 84-88; its sources, 91-106; its 
divisions, 100-110; its rules part of 
the law of civilized states, 400. 

International Morality; 16, 146, 155. 

Intervention; its nature, 115, 116; when 
allowable, 117-121 ; history of grounds 
and pretexts for, 121-133; complica- 
tion of most cases of, 133, 134; doc- 
trine of non-intervention, 136. 

Japan ; a suhject of International I.aw, 
59, 84; its war with China, 523, 649, 
670, 697. 

Jefferson, Thomas; leading principle of 
his foreign policy, 248, 249; favors 
privateers, 4^10; remonstrates with 
M. Genet, 481 ; declines to prohibit 
trade of .American citizens in contra- 
band of war, 600. 

Jurisdiction of states; over persons and 
things within the territory, 190-205; 
over shipvS on the high seas, 205-207; 
over subjects abroad, 208, 209; over 
pirates, 20i)-212; over foreigners for 
offences committed abroad, 219-221 ; 
exceptions to ordinary rules, 221-233. 

Jus Civile ; 50. 

Jus Feciale ; 29. 

Jus Gentium ; 30, 60-52, 138. 

Kent, James ; 93, 175. 

King's Chambers, the ; 142, 175. 


Kutschuk-Kainardji, Treaty of ; 70. 

Law; Austin's definition and analysis 
of, 10-12; Hooker's account of, 14, 
15, 25. 

Laws of the Rhodians ; 29. 

Lebanon, Mount ; 132. 

I Leges Wisbuenses ; 38. 

Levies en maHm ; 422-424. 

Liberia, Republic of ; 87, 96. 

I Licenses to trade ; 307, 308, 44*>-462. 

Lincoln, President; 681, 586, 634. 

Locke, John ; on Education, 8. 

London, Convention of (1871) ; 114, 179. 

Louis XIV. ; 127, 2(J3, 360, 565. 

Louvre; restoration of works of art in 
(1816), 370-372. 

Machiavelli, Nicolo; 108, 476, 477. 

MacMahon, Marshal; 102, 149. 

Mails and Mail-steamers; immunities 
of, 627, 628. 

Maine, Sir Henry; on the mechanism of 
exchange, 1.3; on Grotius and the 
Gentium f 50; on the freedom of the 
sea, 168; on the restoration of the 
works of art in the louvre (1816), 371. 

Maritime Ceremonials; 256, 257. 

Marshall, Chief Justice; on jurisdiction 
over public ships in neutral ports, 224, 
225, 5.52 ; on preparaticm of belligerent 
cruisers in neutral waters, 547. 

Mediation; 116. 

Mexico; 88, 96, 134 , 220, 250, 430, 668, 
.583. 

Monaco ; 72, 73. 

Monroe Doctrine; 131,248-251, 

Montenegro ; 70, 89, 13.3, 245. 

Napoleon Bonaparte; 114, 121, 158,287, 
29(>, 329, .337, a38, 340, 365, 368, 374, 
450, 487, 552, .577. 

Napoleon, Louis; 128, 540. 

Nas.sau; .5%, .597, 6.3.3, fK54. 

Natural Law ; 40, 41, 43-47, 60, 62, 91. 

Naturalization ; 19;^198. 

Neutral Individuals ; their commerce re- 
stricted , 474, 657-636 ; may acquire be)- 
ligoreut character, 485; their rights 
and duties differ from those of neutral 
states, 498, 499. 

Neutral States ; growth of law of state* 
neutrality, 476-484 ; their rights and 
duties to be distinguished from those 
of neutral individuals, 498, 499; duties 
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of belligerents towards them, 500-517 ; 
their duties towards belligerents, 61B~ 
554; powers possessed by them for the 
protection of their neutrality, 654-566* 

Neutrality; its nature, 472-476; imper- 
feet neutrality no longer allowed, 484, 
485 ; divisions of the law of, 499. 

Neutralization ; 465, 486-497. 

Newfoundland Fisheries; 183-186. 

New Guinea; 147. 

North Sea Fisheries Convention; 138, 
182. 

Notification of Blockade ; 685-690. 

Nyassaland ; 80. 

Occasional Contraband, doctrine of; 
608-(il2. 

Occupation, military ; 344, 345, 358-378, 
460. 

Occupation, title by ; 143-156. 

Oleron, Laws of ; 38. 

Orange Free State ; 112. 

Oregon Boundary Question; 151, 162. 

Ortolan, F. ; on jnrisdi<3tion over public 
ships ill foreign ports, 226 ; on right of 
search, 39^1 ; on occasional contraband, 
608, 600. 

Pacific Blockade; 297, 2<)8. 

Panama, Congress of ; 249. 

Papacy, the ; 33, 48. 

Paris, ‘Declaration of (1856) ; 96, 97, 386. 
408, 412, 41.5, 431 , 432, 435, 451, 610, 634, 
667-571, 573, 578, 595. 

Paris, Treaty of (1856) ; 70, 84, 114, 167, 
179, 187, 244, 28.5, .'i08, .'109. 

Part-Sovereign States; 55, 67-77, 112. 

Passix)rts ; 448, 449. 

Peace ; legal effects of conclusion of, 
468-460 ; inodes of preserving, 464-468. 

Personal TTnions ; (>4, 65. 

Phil li more, Robert; 93. 

Piracy; by whom justiciable, 206,209; 
its nature, 209-212; distinction be- 
tween piracy j ure (/entiurn And piracy 
by municipal law, 213, 214; search of 
vessels suspected of piracy, 395. 

Plevna; JHl. 

Poi.son ; not to be used in war, 438. 

Poland, Partitions of; 12i), 457. 

Political Refugees ; 227, 228, 238, 239. 

Portalis ; his eminence as a Prize Court 
judge, 101 ; his maxim as to the nature 
of war, 413. 

Portugal ; 122, 123, 149, 540, 641, 606. 


Postliminy; 389-392, 398. 

Prescription, title by ; 159- 

Prisoners of War ; historioid account of 
their treatment, 3;i3~335 ; modern rules 
with regard to, 335, 336; question of 
the permissibility of destroying them, 
837. 

Private International Law ; 7. 

Privateers; 429-432. 

Prize Courts ; their nature, KX), 101, 399- 
402, .558; national responsibility for 
their decisions, 402 ; their jurisdiction, 
402, 403 ; their procedure, 403, 404. 

Protectorates ; 154, 161-164, 166, 167, 236, 
237. 

Prussia ; one of the Great Powers, 6(> ; 
its position in the German Confeder- 
ation, 74; passes male pojjulation 
through its army, 114; joins Holy 
Alliance, 131 ; signs Declaration of 
Paris, .568. 

Pufendorf, Samuel ; 9, 46. 

Quadruple Treaty (1840) ; 72, 179, 244, 
2S5, 

Quarter : 3.32, SSS. 

Queensland ; 147. 

Ransom Bills; 307, 387-389. 

Ratification of treaties ; its nature and 
effect, 284, 285 ; whether states are 
bound to ratify, 28.5, 286. 

Real Unions ; 63, 65. 

Reprisals ; 29.‘l-295, 

Reejuisitions ; 361, 374-376, 458. 

Ridley, Bishop; 8. 

Rivers, Right to navigate; 186-189. 

Roman Empire, the; 30-32, .‘16. 

Roumania; 70, 89, 133, 157, 245, 627. 

Royal Borneo Company ; 80. 

Royal Niger Company ; 80. 

Rule of War of 17.56; 595. 

Russell, Earl ; .583, tm, 635. 

Ru.ssia; takes back Treaty of San Stef- 
ano, .57; one of the Great Powers, 66; 
released from eiigagernents as to Black 
Sea, 114; intervenes in Hungary, 126, 
in Greece, 132; joins Holy Alliance, 
131; recovers Bessarabia, 157; claim.s 
Bering Sea, 170, 171 ; issues a mili- 
tary catechism, 421 ; acquires a volun- 
teer fleet, 434, 4.35; upholds Armed 
Neutralities, 666; signs Declaration 
of Paris, 568. 

Ryswick, Conference of ; 262. 
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Safe-<5onducts ; 448,449, 

San Marino ; (>9. 

San Stefano, Treaty of ; 57, 245. 

Santa Lucia ; 149. 

Savage Troops ; 424-426. 

Savoy ; a neutralized province, 494-496. 

Schleswig-Iiolstoin Question ; 135. 

Search, Eight of; 392-397. 

Servia; 70, 71, 89, 133, 245, 533. 

Seward, W, H.; 516,583, 634, 635. 

Ship’s Papers ; 397. 

Silesian Jxjan Controversy; 104, 355- 
.357, 566. 

Slave Trade ; not piracy jure gentium^ 
214 ; treaties against, 215-219. 

Sound Dues; 177, 178. 

Sovereign States ; 55-67, 112-115, 130, 
137. 

Spain; 90, 99, 121-123, 127, 131,134, 139, 
143, 152, 157, 20.3, 438, 50.3, 568, 570. 

Spheres of Indueiico; 153, 161,104-107. 

Spies; 42r)-428. 

State; definition of, 5(>; continuity of 
existen<5e of, 00, 01 ; territorial pos- 
sessions of, 137-143. 

Story, Judge; his Conflict of Laws^ 7 ; 
his eminence as a Prize Court judge, 
101; his views as to right of search, 
.393; as t<} ueutral trjuk^ in armed ves- 
sels, 547 ; as to neutral jurisdiction 
over helligcrent captures, 550. 

Stowell, Ix>r(l ; his eminence as a Prize 
Court judge, 101; invents doctrine of 
continuous voyage, 102 ; uses French 
Marine Ordinance (1681), 105; on al- 
hivium, 142; on the case of John 
Brown, 2*21 ; on eiTects of Ifostile Em- 
bargo, 21K1; on domicil, 320, 321; on 
capture of erieniy fishing boats, .383; 
oil law of blockalie, 581, 582, 586, 588, 
590-595; on law of coniraband, 607, 
614, 616-018 ; on law of unneutral ser- 
vice, 626, 628, 631, 6:12. 

St. Petersburg, Declaration of (1868) ; 
438, 439. 

Stratagems; 444, 445. 

Suarez, Francisco; 41. 

Suez Canal; 1.33, 180, 181,245,490,491. 

Terceira Expedition ; 506, 507. 

Transvaal Republic ; 80, 8.3, 112. 

Treaties ; their interpretation and obli- 
gation, 286-289 ; effect of war on, 308- 
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SECTION L 

THE EFFECT OF ANNEXATION UPON INTERNATIONAL 
OBLIGATIONS. 

In 18(55 the Government of Great Britain concluded a 
treaty with the Queen of Madagascar whereby British sub- 
jects were to receive the most favored nation treatment 
in regard to commerce, and the import and export duties 
were not to exceed ten per cent. In 18(57 the United States 
secured the same privileges, which were again granted to 
them in the longer ajid more elaborate treaty of 1881.. 
Soon after the negotiation of these instruments France be- 
gan to acquire a preponderant position in the island. By 
the Treaty of Tamatave of 1885 the foreign relations of 
Madagascar were put under the control of a Frencli Resi- 
dent-General, while the native government retained the man- 
agement of internal matters. Disputes soon arose about 
the limits of the tw^o authorities, France claiming a protec- 
torate of a wide and general character, and the Uova Queen 
refusing to recognize any protectorate whatsoever. Mean- 
while Great Britain had taken steps to insure the con- 
tinuance of her advantageous commercial position under the 
new state of affairs. In 1885 she received an assurance 
from France that the treaty recently concluded “ made no 
change with regard to the treaties actually in existence 
between the Hova Government and other states’^; and in 
1890, when she acknowledged the French protectorate ‘^with 
its consequences,” she obtained, in return, a statement that 
the rights and immunities enjoyed by British subjects in the 
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island should be in no way affected by the establishment ol 
the protectorate* 

At the end of 1894 the French Government resolved to 
send an armed force to Madagascar to vindicate its author- 
ity, and, in the words of M, Hanotaux, its Foreign Minister, 
“assure the exercise of a protectorate.” Great Britain niade 
no objection ; and indeed refrained from putting in force 
her Foreign Enlistment Act, thus g-iving the French trans- 
ports considerable facilities which they would not ordinarily 
have enjoyed in time of war. In 1895 Antananarivo, the 
Hova capital, was taken by General Duchesne ; and the 
Queen of Madagascar submitted to all tlie demands of 
the invaders. At first the Frencli maintained the form of 
a protectorate, though tliey took possession of the island 
and exercised all the powers of sovereignty therein. But 
after the experience of a few montiis they found the situa- 
tion thus created was too irksome and ambiguous to be 
endured. 'Fo simplify matters they annexed tlie island out- 
right, and declared it a French colony by a law of August 6, 
1896. They then proceeded to apply to its foreign trade 
their o^vn tariff, and to orgaiiize courts for the trial of all 
cases tluit iniglit arise in the territory. 

Two questions immediately arose between France on the 
one hand and Great Britain and the United States on the 
other. Had the Frencli government a right to disregard 
the treaties which secured commercial privileges in Mada- 
gascar to English and Araerican citizens ? Could France, 
after annexing Madagascar, set aside the Consular Courts, 
and place foreigners under the jurisdiction of her own 
courts establislied in the island? With regard to the latter 
question there could be little doubt or difficulty. It had 
long been the policy of the Western powers to waive the 
rigiits possessed by their subjects under the Consular Con- 
ventions with Oriental states as soon as they were satisfied 
that justice was properly administered according to Western 
ideas in the local courts. In the case before us there could 
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be no doubt that this condition was fully satisfied. Con- 
sequently, British and American subjects in Madagascar 
received instructions to submit themselves to the new 
French tribunals. Lord Salisbury, however, made it a con- 
dition of bis acquiescence that France should pledge herself 
to abandon her consular jurisdiction over her subjects in the 
British protectorate of Zanzibar as soon as regular British 
tribunals were set up therein. The required assurance was 
given by M. Haiiotaiix on April 6, 1897, and on April 12 
the British consuls in Madagascar were instructed to recog- 
niz(3 the jurisdiction of the French courts. 

The matter of the tariff proved mueli more troublesome. 
It raised the iin|)ortant question whether an annexed state 
brought with it to the annexing state all its treaty obliga- 
tions, or some of tliem onl}^ or none at all, Tlie United 
States admitted that France was at liberty, as sooii as she 
had incorporated Madagascar in her dominions, to af)ply the 
ordinary French tariff in the island instead of tlie tariff 
agreed upon in the treaty of 1881 between America and the 
Ilova Government, Other states took the same view. But 
Great Ibitain objected strongly to tlie pra-ctii^al extinction 
of her trade wiili Madagascar by the substitution of the 
French system of giving preferential treatment to Fremdi 
goods, for tlie most favored nation treatment and the 
moderate duties secured by her treaty of 1865. Lord 
Salisbury did not, however, take the ground that by Inter- 
national liaw a state which takes over another state must 
take it subject to all its obligations. Without either affirm- 
ing or denying tliis wide proposition, he argued that under 
the peculiar conditions of the case International J^aw gave 
France no right to annul tlie trading privileges granted to 
British subjects by treaty made long before the French 
occupation. In his despatch of August 4, 1896, he declares 
that, ‘"By first assuring Her Majesty’s Government that the 
protectorate would not affect the immunities and rights of 
British subjects, aud then making a public announcement 
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that the expedition had no aim beyond that of sustaining 
the protectorate, the French Government have precluded 
themselves from taking advantage of the military results of 
the expedition in order to destroy the British rights which 
they had recognized.’’ These words sum up with great ability 
an argument which rests on special circumstances and* not 
on general law. They are an appeal to good faith rather 
than to accepted rules. M. Hanotaux replied after a delay 
of eight months, and the substance of his argument was 
contained in the words, “We had never promised not to 
annex Madagascar.” There is indeed no reason to suppose 
that the French Government deliberately deceived Great 
Britain. When they set on foot their expedition in 1894 
they no more intended to add to their doniinirms than Great 
Britain intended, to occupy Egypt for an indefinite time 
when she attacked the forts of Alexandria in 1882. In both 
cases eircmnstances were too strong for rulers. Great Brit' 
ain is in Egypt still. France found an enlarged and reiri" 
forced protectorate unworkable, and tlierefore annexed the 
protected territory. But it must be admitted that she 
worked out the remotest consequences of annexation to 
what she deemed her own advantage without regard to the 
interests or susceptibilities of her powerful neighbor. 

The case undoubtedly strengthens the argunicnts of those 
who hold that, vvlieii the sej>arate national life of a state 
comes to an end by its incorporation in another body politic, 
its international engagements come to an end also, or, at 
any rate, can be brought to an end at the will of its new 
rulers. This was the position taken up by the United 
States when Texas was admitted into the Union in 1845. 
During the sliort period of Texan ijidepeudence, which 
intervened between its successful revolt from Mexico and 
its absorption into the great American Repiildie, its gov- 
ernment had made commercial treaties with Great Britain 
and France. Both powers contended that the advantages 
enjoyed by their merchants under these treaties should be 
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continued in the new condition of affairs. But the United 
States declined to place the trade of Texan ports on a 
footing in any way different from the trade of the other 
ports of the Union. There could be but one tariff for all, 
and that must be the tariff enacted by the common legisla- 
ture at Washington. This was a reversal of tlie doctrine of 
John Quincy Adams, who had written as Secretary of State 
in 1818, The conqueror who reduces a nation to subjection 
receives it subject to all its engagements and duties toward 
others, the fulfilment of which then becomes his own duty.” 

Subsequent events have clothed with authority tlie prac- 
tice of 1846 rather than the j^rinciple of 1818. But it is 
possible to hold a mean between the two extremes of entire 
abrogation and entire recognition. This was the view taken 
by Professor Westlake in a most able and judicial paper, 
communicated to Cojicord for April, 1898, in response to a 
request for information on the case of Madagascar. He 
laid down as a general rule that ^Herritory transferred from 
one sovereign to another, whether by way of cession or of 
conquest, is taken over subject to all tliose rights of third 
states which may be said to inhere in the soil like the ease- 
ments or servitudes of private law, but free from all those ob- 
ligations which were merely personal to the late sovereignty, 
though they might have had to be performed on the soil.” 
He instances the transfer of Savoy to France in 1860, when 
France undertook to fullil the obligation of perpetual neu- 
trality imposed on the province by the (yongress of Vienna 
in 1815, while she applied her own tariff and commercial 
treaties instead of those p)reviously in force. But the dis- 
tinction between real and personal obligations is hardly clear 
enough to solve all the problems connected with such cases ; 
and it may be doubted whether third states can demand as 
a right the continuance of any previous stipulations in their 
favor, though the annexing state may often act wisely in 
taking upon itself the fulfilment of some to which its neigh- 
bors attach great importance. 



SECTION 11. 

KECENT INTERVENTIONS. 

It is impossible to take leave of the subject of Intervene 
tion without ooiiBidering two prominent cases which have 
occurred in recent years. Roth are important, not only on 
account of the magnitude of the operations they involved, 
but more especially because of their vast and unexpected 
consequences. Neither lias elucidated any obscure doctrine 
of International Law. Great authorities have differed widely 
as to their legality and justice. What was disputed before 
with regard to the grounds of Intervention remains disputed 
still. In the following remarks no attempt is made to state, 
still less to clear up, all the controversies that have arisen as 
to the action of the states concerned. Tlie sole matter kept 
in view throng] loiit is the bearing of the cases upon tlie 
international rules, doctrines, and disputes connected with 
Intervention. We will consider first 

The Intervention of the United States in Cuba in 1898, 

The attempt of Spain to govern Cuba proved a conspicuous 
failure long before the armed interposition of the United 
States in Cuban affairs destroyed the last remnants of Span- 
ish sovereignty in the island. Insurrection had succeeded 
insurrection with monotonous regularity. No sooner were 
the people pacified than they broke out into a fresh revolt. 
The t^ j^ears’ struggle which commenced in 1868 wan 
brought to an end by the grant of large concessions. But 
early in 18Jl5 the old leaders called their followers again to 
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arms, and the flag of the Cuban Republic was raised on the - 
plea that the agreement of 1878 had never been properly kept.^ 
Throughout the nineteenth century the affairs of Cuba had 
been a source of trouble to the Government of the United 
States, The constant disorder in the island, the weakness 
of Spain, the designs of some of the European powers, the 
existence of a strong domestic party desirous of annexation, 
the frequent attempts of sympathizers to fit out in American 
territory expeditions in aid of Cuban insurgents, and the 
claims and counter-claims to which these attempts gave rise, 
amply justified the statement of President Buchanan in his 
second Annual Message of 18f58 that "‘Cuba in its existing > 
colonial condition is a constant source of injury and annoy- 
ance to the American people.” Proposals of all kinds were j 
made only to be rejected, some by Spain, some by the United i 
States, and some by other powers. Spain declined to sell | 
the island to the American Republic, or to give it indepen-' 
dence. The United States declined to allow the transfer of| 
Cuba from Spain to any power but tliemselves, or to enter; 
into any international agreement to guarantee its possession j 
by Spain. France declined to look witli indifference upon] 
the possession of Cuba by any power but Spain. In these 
difficult circumstances a definite policy gradually took shape. 

It may be briefly summarized in the following propositions. 
Any attempts on the part of foreign powers to wrest Cuba 
from Spain w^ere to be resisted at all hazards ; bat tlie resort 
by Spain to foreign assistance to enable her to hold tlie island 
would be seriously deprecated, and possibly opposed by force. 
No agreement to refrain under any circumstances from ac- 
quiring Cuba was to be entered into with foreign powers. 
Constant representations were made to Spain in favor of 
wide constitutional reforms, and frequent bints were given 
that the grant of entire independence would relieve her 
from a useless burden. And there was always in the back- 
ground a half-veiled reservation, to the effect that the con- 
stant wars waged in Cuba might become so savage, and the 
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troubles and dangers brought thereby on the American 
ftJnion so excessive, that forcible destruction of Spanish rule 
jjnight become necessary. 

In the judgment of the vast majority of the people of the 
dJnited States this eventuality had actually arisen in .the 
spring of 1898. Since the renewed outburst of rebellion 
in 1895, Spain had poured at least 200,000 troops into the 
island, but had failed to make any real progress in restoring 
I order. The contest was marked by terrible inhumanity on 
I both sides. The industries of Cuba were ruined and its 
i provinces devastated, while the property of American citi- 
zens suffered severely in the general destruction. The 
Government of Washington had to resort to burdensome 
measures in order to prevent the issue of filibustering expe- 
ditions from American ports ; and so general was the sym- 
pathy for tlie Cuban cause that its precautions were often 
taken in vain. The cruel polic}^ of General Weyler, who 
was made Captain-General of Cuba in 1896, roused a great 
wave of humanitarian feeling among all sections of the 
American people. He ordered the slaughter of prisoners 
ks rebels, and forced tliousands of unarmed pacificoa to 
leave their estates, concentrating them in the fortified 
Itowns, where they died like flies of hunger and disease. 
At the end of 1891 die was recalled by the Liberal Ministry 
of Senor Sagasta, who had just succeeded to power in Spain. 
But neitlier his departure nor the grant of autonomy to Cuba 
under the suzerainty of the mother country caused any real 
amelioration of the situation. The insurgents rejected the 
Spanish concessions with scorn ; and, indeed, the new plan 
I of government bore on its face evidence of a design to take 
I away with one hand what was given with the other. Just 
when the tension was at its height, the United States battle- 
ship Maine was destroyed while at anchor up the harbor„.,pf 
Havana, on February 16, 1898. American public opinion 
jumped at once to the conclusion that this was a treacher- 
ous Spanish outrage, and henceforth the passion of revenge 
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^as added to the enthusiasm of humanity. Spain offered at 
the time to refer the matter to Arbitration, and since then i 
the balance of expert opinion has favored the theory that the ; 
injury was caused by an internal explosion. But feeling 
overcame reason ; and Congress at last forced tlio hand of 
President McKinley, who had not been w^itliout hope of 
obtaining all that was needed by diplomatic pressure. The 
Houses passed joint resolutions recognizing the indepen- 
dence of the Cubans, and asserting tliat it was tlie duty 
of the United States to demand from Spain the reliinjuish- 
ment of sovereignty over Cuba and the withdrawal of its 
troops and fleets from the island. They further authorized 
the use of the entire arme<l forces of the United States to 
compel such witlidrawal. The President signed tlicse resolu-r 
tions on April 20, but l)efore the ultimatum based upon them 
could be presented at Madrid, the United States Minister 
received ids passports from the Spanish Government. On 
April 21 a blockade of part of the coast of Cuba w^as pro- ; 
claimed, and Congress dated the existence of a state of war 
from tliat event. 

Success attended the efforts of the American forces by 
sea and land. On May 1 Admiral Dewey destroyed one 
portion of the Spanish fleet in the bay of Manila, and on 
July 3 another portion met the same fate outside Santiago 
at the hands of Admirals Sampson and Scliley, Santiago 
capitulated on July 13, and General Miles prissed on to the 
invasion of Porto Rico. Spain could resist no longer. 
Early in August she sued for peace through the French 
Ambassador at Washington, and on December 10 a definitive 
treaty was signed at Paris. Spain reliiKp-iished lier sover- 
eignty over Cuba, which was to be held in miiitary occupa- 
tion by the forces of the United States till the people of the; 
island had settled down sufficiently to enable tliern to form! 
a government for themselves. Porto Rico and the PliiUp-| 
pines were ceded to the United States. For tlie latter and 
the Sulu Archipelago the sum of $20,000,000 was paid by 
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the American Treasury to the Spanish Government. The 
Filipinos, who had risen in rebellion against Spain and aided 
the forces of the United States in their invasion, declined 
to transfer their allegiance to a new master, and proclaimed 
a Republic in January, 1899. Large forces have been sent 
to reduce them to Subjection, and the pacification of the 
islands is slowly proceeding. 

We have now to apply to the foregoing facts the rules and 
doctrines on the subject of Intervention which we were led 
to accept when considering the Rights and Obligations con- 
nected with Independence. We then saw that Intervention 
is legally and morally justifiable when it is undertaken to 
ward off imminent danger to the intervening power. Wo 
also saw that, thougli it was impossible to recognize a gen- 
eral Right of Intervention on grounds of humanity, yet 
when lawlessness and cruelty have reached a more tluin 
usually liorrible pitch, a State may have ample moral justifi- 
cation for bringing them to an end. Did tlie case of Cuba 
come within the purview of these rules ? Tlie incessant 
troubles and difficulties arising out of the situation consti- 
tuted a perpetual menace, not indeed to the existence, but to 
the essential interests, of the United States. Spain could 
neither pacify the islanders by concessions nor put them 
tdown by force. Her weakness was a standing temptation 
to am])itious potentates ; and Cuba in the hands of a power- 
ful Euroj)eaji state would liave been a j)istol pointed at the 
heart of the American Union, Probably no other power 
possessed of adequate force would have hesitated as long 
as the United States did. And it is doubtful vdiether they 
would have acted at last, had it not been for the intense 
indignation caused in all the better elements of American 
society by the cruelties wliich marked the progress of the 
contest. There is no need to assume that the Spaniards had 
a monopoly of evil. It is sufficient for our purpose to know 
that starvation, devastation, rapine, and torture were ram- 
pant in the island. No power but an external power was 
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capable of putting an end to them. The United States alone 
could stamp out the plague, and in doing so it performed a 
service to humanity. It is possible to argue that practical 
independence could have been secured for Cuba without 
war ; and if this proposition were proved, American Inter- 
vention would stand condemned. But the history of Span- 
ish concessions does not induce a very profound belief in the 
likelihood of a genuine surrender of Cuba to the Cubans. 
Spain had more than seventy years in which to make the 
island prosperous and content ; and the eonipleteuess of her 
failure is measured by the magnitude of her fall. 


The Intervention of Grreat Britain in the Tranmaal in 1899 . 

For a long time two elements, which should have been 
friendly but were to a large extent hostile, confronted each 
other in South Africa. When the British first occu])ied the 
Cape of Good Iloj^e in they found a considerable por- 

tion of the Dutch in actual insurrection against the oilicers 
of the Dutch East India Company; and after Great Britain 
became by cession master and owner of tlie (iolony in 1814, 
she discovered that tluxsc wiio had been restive under the 
control of their own countrymen were not more disposed to 
submission under the rule of an alien, tiiougli related, peo 
pie. The ideas of the races differed u]>on many important 
matters. Great Britain suffered for her good deeds as well' 
as for her sins. She treated insurgents witli undue severity ; 
and she clianged the official language fj’om Dutch to Eng- ? 
lish. This was done in 1825, and though it was undone in| 
1882, much mischief had resulted in the m(‘an while, Oiif 
the other hand, she encouraged missionary enterprise, she 
emancipated the slaves, and she tried to treat tJie Kafirs, 
with some approach to justice. All these were personal; 
wrongs in the eyes of her Boer subjects. Thousands of 
them went forth into the northern wilderness to escape her 

control. Tl;^ Trek, as it is called, began in 1836 ; and 
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for a long time the British Government hesitated as to how 
the emigrants should be treated. Technically they were 
British subjects wherever they went. Practically they were 
out of reach, and it would be a matter of great difficulty to 
establish authority over them. But for native complica- 
tions they would probably have been left alone. As it was, 
their treatment varied from time to time with the varying 
ideas of Governors and the varying exigencies of the politi- 
cal situation. They occupied Natal, and Great Britain 
annexed it. They occui)ied the district from the Orange 
River to the Vaal, and Great Britain first annexed it in 
1848, and then, when a large section of the inhabitants had 
become attached to her rule, renounced her sovereignty in 
1854, and recognized the independence of what was after- 
awards called the Orange Free State. They occupied vast 
tracts of country Ixjtween the Vaal and the I^impopo, where 
they formed several small republics, fretpiently at enmity 
with each other and witli the Orange Free State. In 1852 
Great Jiritain recognized their independeru.e by the Sand 
River Convention, and at last in 1864 the various semi- 
independent communities were united into one state, called 
the Transvaal or South African Republic, under an elected 
President whose autliority was very small. Indeed, the 
chief characteristic of the state was the absence of authority. 
Taxes were not paid; roads and bridges were not built; 
schools were not erected ; patriarchal jurisdiction took the 
place of courts and magistrates. Cooperation between the 
citizens was confined to warlike operations, which were car- 
ried on against the native tribes with terrible ferocity. At 
last even these began to fail. The state was bankrupt. 
The Zulus, then in the height of their power, were threat- 
ening it from the south. The only prospect before the 
burghers was extermination at the hands of savages. In 
these circumstances annexation by Great Britain was sub- 
mitted to as a less noxious alternative. It was carried out 
|)eacefully, without force or a show of force, and was sup- 
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posed, though erroneously, to be in accordance with the 
wishes of the people. Three years afterwards, at the end 
of 1880, they rose in insurrection, the British having in the 
meanwhile roused their susceptibilities by delaying the rep- 
resentative institutions x^romised at the time of the aiinexa- 
tioh, and removed their fears by destroying the Zulu x^ower. 
The scanty force of English troops on the sx)ot suffered 
several reverses, the last and worst being the capture of 
Majuba Hill by the Boers on February 27, 1881. Fresh 
troox;)S rapidly arrived ; and it would have soon been x>ossi- 
ble to overcome all opx)osition. But negotiations were 
entered into with the Boer leaders ; and, as tiiey were willing 
to consent to terms w^hich satisfied the British (Government, 
no steps were taken to wipe out the recent defeats. A Con- 
vention was signed wdilch recognized the Transvaal as an 
autonomous state under the suzerainty of Great Britain. 
The control of external arrangements and tlie conduct of 
diplomatic intercourse were reserved for Her Majesty, who 
was also to X)Ossess the right of ax)X)oiuting a British Resi- 
dent to supervise laws affecting tlie interests of the natives 
and exercise authority in other sx)ecified affairs. In 1884 
this convention was sux)ersedod by a new one negotiated 
at London. All mention of suzerainty was drox^X^^^- The 
British Resident disapx)eared. The Transvaal was in future 
to be The South African Rex>ublic, and the only limitation set 
to its conduct of foreign affairs was contained in the x)rovi- 
sion that it should conclude no treaty with any state excexU 
the Orange Free State, nor with any native tribe to tlie east or 
west of its territory, without the ax)proval of (.Great Britain. 

It was ho[)ed at the time that these great concessions 
would inaugurate a period of harmony and good will. Un- 
fortunately the hox:>e proved fallacious. President Paul 
Kruger was from the first determined to win back full inde- 
pendence. His burghers desxused the British because they 
had defeated a handful of troops in a few skirmishes. 
Attempt after attemx)t was made to disregard territorial 
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boundaries, and enlarge the Republic at the expense ot 
native tribes. The aid of citizens of any country other than 
Great Britain was sought in the internal development of the 
territory. Officials were imported from Holland, Lucra- 
tive concessions were given to Germans. French engineers 
were employed for both civil and military works. Funds 
for these and other purposes were obtained from the taxa- 
tion of the mining industry. The revenue advanced by 
leaps and bounds till it reached a total of about five mil- 
lions sterling. Gold had been found in Transvaal territory 
as early as 1872, but the epoch of great production began 
with the discovery of the Witwatersrand in 1885. In that 
year the total value of the gold produced in tlie Republic 
was <£6000. It rose in 1897 to over £11,000,000. Strangers 
flocked into the country, most of them being British sub- 
jects. The town of Johannesburg sprang up as if by 
magic, and became in a few years the most populous jdace 
in South Africa, President Kruger began to fear lost his 
burghers should be swamped by the newcomers, who soon 
exceeded in number the Boer population. Ho therefore 
resorted to the policy of making naturalization difficult and 
placing almost insuperable barriers in tlie way of tlie attain- 
ment of the franchise. In 1884 a foreigner could obtain 
both citizenship and the right to vote after five years' resi- 
dence. After some time fourteen years was required, and 
even then an enabling resolution of tlie V^olksraad liad to 
be passed in his favor. Meanwhile tlie Outlanders, as they 
were called, were heavily taxed, while fiscal burdens were 
so adjusted as to fall lightly on tlie burgliers. A portion of 
the revenue, variously (estimated at from four-fifths to uine- 
tenths of the whole, came from tlie pockets of the aliens, 
who had no voice in its expenditure. On the other hand 
the burgliers, who paid little, benefited enormously. It has 
been calculated that the sum spent in salaries in 1898 was 
sufficient to have given £40 to each adult Boer. The Out- 
landers had other grievances. They had no free municipal 
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institutions. They were not allowed to serve on juries* 
They might not have arms. In the public schools the use 
of English was forbidden after a very early age. The ad- 
ministration of justice was partial and imperfect. Trade 
was hampered by monopolies. The press was severely 
shackled. A resort to petitions and other methods of con- 
stitutional agitation had little effect beyond rousing the 
resentment of the President and his supporters, one of whom 
went so far as to say in the Volksraad that if the Outland- 
ers wanted votes they must fight for them. 

If the conduct of the Boers was calculated to spread bitter 
feelings among the Outlaiiders, the conduct of the British 
was not of a kind to reassure the Boers. Tlie retrocession 
of the Transvaal after Majuba was openly condemned. It 
was constantly asserted that there could be no lasting peace 
in South zVfrica till the burghers were crushed on the field 
of battle. The rights reserved to the Crown by the Con- 
vention of 1884 were magnified beyond measure. The terri- 
tory of the llepublic was hemmed in on all sides by fresh 
extensions of British rule; and at length l^resident Kruger, 
largely through his own fault, found himself cut off from 
any prospect of securing a port and outlet toward the sea. 
Then, in the last days of 1895 and the first days of 1896, 
came the wicked and abortive Raid. A few hundred troop- 
ers, under the leadership of Dr. Jamieson, made a dash for 
Johannesburg, outside which they expected to be met by the 
local cons][urators. They hoped to seize Pretoria before tlie 
Boers could assemble to oppose them. Kruger and his oli- 
garchy were to be overthrown, and the peo])le — burgliers 
and Outlanders alike — summoned to vote upon a new form 
of government. The attempt failed utterly, and the leaders 
owed their lives to the clemency of the victors. The cause 
of the Outlanders was ruined for a time. The British Gov- 
ernment could not for very shame press their claims, till 
strict inquisition had been made into the origin and growth 
of the plot, and proper punishment meted out to the leaders. 
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These latter were tried and condemned : but the inquiry 
before a select committee of the House of Commons came 
to a lame and impotent conclusion. The evidence was not 
sifted to the bottom, and the impression left upon the minds 
of the Boers was that something was hidden, because it did 
not suit the British Government that the whole truth should 
come to light. Thus suspicion and a sense of injury were 
engendered on both sides, and it is not much to be wondered 
at that the Conference held at Bloemfontein in the spring of 
1899 between President Kruger and Sir Alfred Milner, the 
nev7 Governor and High Commissioner, came to an end 
without achieving any satisfactory results. Then followed 
a period of negotiation between the British Colonial Secre- 
tary and the Boer President, wliich will be carefully studied 
by future diplomatists for instruction in what to avoid if 
they would pursue their craft with credit and success. The 
two parties apparently failed to make each otlicr understand 
what they meant. At last, on October 9, 1899, the Trans- 
vaal State Secretary forwarded an ultimatum of a most 
hauglity and irritating character, and, two days after, war 
began with tlie invavsion of tJje British colony of Natal by 
the burgliers of the Soutli African Re])ul)lic and tlie Orange 
Free Slate. These latter were allied with their brethren 
of the Transvaal under the })rovisions of a treaty negotiated 
some time before. At first the burghers Avon many striking 
successes, but early in 1900 the tide turned in favor of Eng- 
land. She has now (September, 1900) broken up or caj> 
tured nearly all the organized P>oer forces left in the field. 
The Orange Free State has been added to her doiiiiaions, 
and the annexation of the IVansvaal took place early in 
September, 1900. Her policy is to restore order by a short 
period of military rule, and then to hold both states as 
self-governing colonies, in which equal rights will be given 
to all white men, whether Dutch, or English, or of mixed 
race, while the natives are secured from oppression and 
injustice. 
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The question whether Great Britain had sufficient legal 
and moral justification for her Intervention in the Trans- 
vaal has been hotly debated all over the civilized world. 
Space does not allow us to discuss it fully. Only a few of 
the cliief considerations applicable to the case can be men- 
tioned here. In the first place we may put aside the notion 
that the infringements of Great Britain’s rights under the 
Convention of 1884 justified her interference. They were 
irritating pin-pricks, impertant as shewing the direction of 
Boer policy, but too trifling in themselves, and as to some 
of them too doubtful, to make proper a resort to war. The 
grievances of British citizens stand, however, upon a very 
different footing. One of the most essential interests of a 
state is tlie good treatment of its subjects abroad. It has 
a right to intervene on their behalf, if their grievances are 
sufficiently great and redress is persistently denied. It may 
well be argued that the Outlanders were in tliis posi- 
tion. Undoubtedly some of them acquired large fortunes. 
Mine-owners and stock-brokers were not squeezed ” in 
Johannesburg as they would have been in similar circum- 
stances by Turkish Faslias. But of full, free, worthy citi- 
zen life there was none for them or other Outlanders. A 
corrupt executive worried them at every turn ; and they 
were denied many of the amenities of civilized municipal 
exivstence. Their treatment as a subject race in the Trans- 
vaal was a serious blow to British prestige all over South 
Africa. In fact their jiosition, and tliat of their political 
masters, was an outcome of those historical ciretiinstances 
that seemed to lead irresistibly to a conflict between the 
two nationalities. All over South Africa, except in the 
Transvaal, Briton and Boer had equal political privileges. 
In the Transvaal the latter kept the former in subjection 
in order that he might live his own isolated life in his own 
patriarchal fashion. The strangers within his gates were 
too numerous and too able to be allowed any certain foot- 
hold. The citizenship the Outlanders claimed was not the 
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right to share with the old-established population in the 
government of the country, but the power to mould the in- 
stitutions of the state in a way fundamentally opposed to 
the ideas of its makers. The independence for which the 
Boers tyrannized and fought was not the right of the inhab- 
itants of a territory to control their own political destinies, 
but the power of a dominant minority to impose its wishes 
on a subject majority. 

But the best justification for Great Britain’s action is to 
be found in the evidence that is accumulating of a fixed 
design on the part of the leaders of Dutch opinion all over 
South Africa, to push English power and influence out of 
the country, and substitute for it Dutch power and influence, 
centred in the two Republics, and extending outwards till 
it covered the country from the Zambesi to the Cape. This 
is constantly spoken of as the great Dutch conspiracy ; but 
conspiracy implies secret plotting for a definite object to be 
attained by definite means on a definite occasion. If there 
was anything like this, it was confined to very few. But 
it seems clear that the hopes and aspirations of the states- 
men of the two Republics were directed towards a South 
Africa under a Dutch flag, and that constant propagation 
of those views had caused them to spread far and wide 
among the Dutcli population. England’s difficulty would 
have been their opportunity. The Transvaal began arming 
before 1895, though to what extent is still doubtful. After 
the Raid she armed to the teeth, and her armament could 
have been directed against no power but Great Britain. 
The Orange Free State threw in its lot with the northern 
Republic, though its own relations with the British had 
been for years cordial and friendly. Ten thousand Dutch 
rose in Cape Colony and joined the invaders, though they 
had not a single grievance of their own to allege. The 
struggle was to a large extent a civil war. Wise states- 
manship in the past, conciliation on both sides in the present, 
might perhaps have avoided it. But in the main it was 
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an effort on the part of Great Britain to preserve her threat- 
ened supremacy and retain her position as the paramount 
power in South Africa. 

It may be interesting to note that there are many points 
of resemblance between the last warlike ventures of the two 
great branches of the English-speaking people. The United 
States went to war in Cuba to abate an international nui- 
sance at its gates Great Britain went to war in South 
Africa with much the same object in view. The United 
States intends to extend ordered liberty after a period of 
military tutelage. Great Britain has exactly the same 
intention. Tlie motives of the American people were in the 
main good, but with the ‘good there was mixed some evil. 
The desire of vengeance for the Maine mingled with sym- 
pathy for the woes of the Cubans. Some men wished and 
worked for war to furtlier their politieal and financial 
schemes, not from indignation against Spanish cruelty. It 
was the same with the English people. Some wanted easiet 
terms for their mining ventures, and thought that under 
British rule in the Transvaal the fortune-liunter and the 
cosmopolitan financier would have better opportunities than 
were giveji by the Boers. Some shrieked for vengeance for 
Majuba. But the great majority were determined that their 
bretliren in the South African Repuldic should no longer be 
treated as a sut)ject race, and their country sliould no longer 
be flouted by ignorant Bocirs. ITumaiiitarian considerations 
swayed the minds of many ; though some hoped to grow rich 
by means of plentiful supplies of clieap Kafir labor. More- 
over, in the results of the two wars there is great simi- 
larity. Neither power entered upon the conflict in order to 
gain territory ; but both find themselves in possession of 
additional dominions as a consequence of their victories. 
But the most striking resemblance of all is found in the fact 
that for each nation the unexpected consequences of the war 
are by far the most important. Tlie United States has entered 
upon a career of expansion which will alter materially her 
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policy and her position in the world ; while the assistance 
rendered to Great Britain by her self-governing colonies, 
and the magnificent outburst of Imperial patriotism which 
has accompanied it, are earnests of greater things to come 
when the Empire shall have acquired organs through which 
to express its desires and aspirations. 



SECTION IIL 


FOWEB OVER TERRITORY LEASED BY ONE STATE TO 
ANOTHER. 

When dealing in the text with territorial rights we laid 
down (§ 101) that a state might possess power over terri- 
tory as (a) a part of its dominions, (^b) a protectorate, and 
(<?) a sphere of influence. To these three must now be 
added a fourth. A state may possess a lease of territory 
granted by the power which previously exercised the rights 
of sovereignty therein. For instance, in the spring of 1898 
a treaty was negotiated between Germany and Cluna whereby 
the latter leased to the former Kiao-chau Bay and the adja- 
cent territory for a term of ninety-nine years. About tlie 
same time Russia obtained from China a similar concession. 
To quote the language of the ofiicial communication sent to 
the Russian press, Port Arthur and Ta-lien-wan, with the 
territories adjacent thereto, and the territorial waters de- 
pendent thereon, have been ceded in usufruct to the Impe- 
rial Government for a term of twenty-five years, which may 
be extended later by common accord.” Great Britain fol- 
lowed by acquiring the port of VVei-hai-wei, on the same 
terms and for the same period as liad been arranged for the 
Russian occupation of Port Arthur. In addition she obtained 
a lease for ninety-nine years of a strip of territory opposite 
her island of Hong Kong, in order to provide effectively for 
the defence of the city. France, not to be outdone by other 
powers, demanded and obtained a lease of the Baj" of l^wang- 
chau-wan on the southern coast of China. 

It is difficult to say what is the precise legal effect of such 
concessions as we have enumerated. In private law both 

m 
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lease and usufruct imply that the property continues to 
belong to the grantor, while the grantee has the use and 
beneficial enjoyment of it for the time and under the condi- 
tions fixed in the grant. Are we then to say that Port 
Arthur, Wei-hai-wei and the other places concerned are 
still Chinese territory, though Russia, Great Britain, and 
the other powers concerned exercise for a time important 
rights in them ? If so, on what footing do other states 
stand in respect of their treaties of commerce with China, or 
with regard to their belligerent rights if they should be at 
war with Cliina ? Could Great Britain, for instance, attack 
Port Arthur, as an incident of hostile operations against 
China, Russia being neutral ; or could Russia demand that 
Great Britain slionld abstain from molesting the place in anj^ 
war that might be waged between tlie two powers, China 
being neutral ? In fact, the attempt to separate property 
or sovereignty on the one hand from possession on the other, 
by the use of siicli phrases as we are considering, leads to 
endless complications. It is best to regar^d tlie terms in 
question as mere diplomatic devices for veiling in decent 
words the hard fact of territorial cession. Wliat China 
really parted with was sovereignty, only it was not con- 
venient at the time to say so. Count Bulow, however, the 
German Minister of Foreign Affairs, did fall into the use of 
direct and accurate language when, in a statement made to 
the Reichstag, he declared that the Chinese Government, 
for the duration of the lease, will not exercise any sovereign 
rights in the leased territory, but transfers them ... to the 
German Government.’' Whether China has much chance of 
the restoration of her sovereignty at the end of the stipu- 
lated period is a problem of the future into which it would 
hardly be decent to pry. Possibly the unhappy events now 
(August, 1900) proceeding in that country may warn Euro- 
pean powers against any further attempts to dismember her 
territory. 

Hitherto we have been considering leases granted by a 
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state which possessed, undoubted sovereignty over the terri- 
tory disposed of. But in 1894 Great Britain leased to the 
Congo Free State a portion of the sphere of influence in 
East Africa which had been recognized as belonging to her 
by agreement with Germany and Italy, a portion, moreover, 
which she had never reduced into possession, A Spliere of 
Influence, as we saw in the text (§ 103), is not a very tangi* 
ble thing. What a lease of it may amount to it is impossi- 
ble to say. In the case before us France denounced the 
Anglo-Congo Convention as null and void. Italy and Ger- 
many raised no objection to the proposed lease, though they 
procured the withdrawal of another made by the same Con- 
vention. The Congo Free State acted upon it, and sent a 
force into the district, of which Lado is the centre. The 
reconquest of the Soudan and tlie extension of British and 
Egyptian power to the south have introduced fresli complh 
cations which may give rise to difiiciilty in the future. 



SECTIOI^ IV. 


THE PACIFIC BLOCKADE OF CRETE. 

In 1896 the Christians of Crete rose in insurrection 
against Turkish misrule, and in February, 1897, proclaimed 
the union of the island with the Greek kingdom. The 
Great Powers of Europe were determined not to allow the 
reopening of the dangerous Eastern Question. They, there- 
fore, forbade the incorporation of Crete with Greece, while 
at the same time they endeavored to bring about such 
changes in the government as would put an end to the 
worst evils and vsatisfy to some extent the aspirations of the 
Cretan Christians. But the Greeks and the islanders were 
determined upon union. A force of Greek regular soldiers 
under Colonel Vassos was landed in Crete, and Greek volun- 
teers in considerable numbers went to the aid of the insur- 
gents. The powers in return sent a mixed force to occupy 
the Cretan ports, and instituted by means of an international 
squadron what was termed a Pacific Blockade of the island. 
It commenced on March 21, 1897, and ^vas general so far 
as Greek vessels were concerned. Other ships were allowed 
to come into the ports occupied by the powers and disem- 
bark their merchandise, provided that it was not destined 
for the Greek troops, or for the interior where the insurgents 
held out among the mountains. Thus the vessels of powders 
not concerned in the dispute were interfei'ed with in certain 
circumstances. The area of their trade was arbitrarily cir- 
cumscribed in time of peace for the attainment of ends with 
which they had no concern. The object of the powers was 
doubtless excellent. They were doing the police work of 
Eastera Eui’ope ; but they did it in such a clumsy fashion 
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that they violated the law of Pacific Blockade which had 
just emerged from chaos (see § 159) mainly through their 
own proceedings in the similar case of Greece, little more 
than ten years before. Then the blockade had been directed 
against Greek shij.)s alone. Why was it now extended to 
nofi-Greek vessels ? Doubtless the extension helped to pre- 
vent supplies from reaching the instirgents ; but the pro- 
longation of the insurrection was largely due to the inability 
of the European Concert to agree upon any acceptable settle- 
ment, such as was arrived at in the following year, when, 
after the withdrawal of Germany and Austria from the Con- 
cert, an autonomous constitution was given to the island, 
and Prince George of Greece was made High Commissioner 
under the suzerainty of the Sultan, The delay of the powers 
to act quickly and reasonablj^ in the political sphere led 
them to resort to acts in the military sphere which were not 
the less objectionable because none of tliose who suffered 
protested against them. Their action has been defended 
on tlie grounds that they were in some sort agents of the 
Sultan, whom all the time they were coercing, and that, 
as the police force of Europe, they were at liberty to act as 
they pleased. The first reason is amusing, the second dan- 
gerous, Those who claim to make and execute the law 
should be special^ careful to observe it. The result of the 
action of the Great Powers in Crete is that the nascent law 
of Pacific Blockade has gone back into the region of doubt 
and uncertainty. 



SECTION V. 


THE HAGUE CONFERENCE. 

On the 27th of August, 1898, the world was startled by 
the publication in the Official Messenger of St. Petersburg 
of a Rescript handed three days before by order of the 
Czar to all the diplomatic ministers at his court. It set 
forth the evils of war and of the armed i)eace which the 
nations found almost as burdensome as war, and proposed 
an International Conference for the purpose of concerting 
“ effectual means for securing to all peoples the beneiit of a 
real and durable peace, and above all putting an end to the 
progressive devclox)ment of the present armaments.” The 
2 )roject of Nicholas II, was x^eceived with enthusiasm in 
some quarters and indifference in others. 8us]>icion and 
dislike were freely exx)ressed by many authoriticKS in states- 
manshij) and warfare ; but it was hardly to treat 

with open conternxxt a proposal made by one of the most 
2 )Owerful rulers of the civilized world. Moreover, there 
were some statesmen of ex 2 )erience who shared the Czar’s 
generous enthusiasm ; and, though they saw more clearly 
than he did the difficulties in the way, were dis^^osed to 
believe that something might be done to further the cause 
of peace. They labored hai'd to bring about the realiza- 
tion of his pro^xosal of a Conference. They were su 2 )j)orted 
by organized ex 2 )ressions of public oj)inion in some of the 
most pi'ogressive nations ; and their efforts were crowned 
with success. On May 18, 1899, representatives of no less 
than twenty -six powers assembled at The Hague, and com- 
menced the work of the first International Conference 
brought together, not for the purjxose of making a par- 
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ticular Peace between a group of warring states, but in 
order to concert means of furthering the cause of peace in 
general. The early meetings of the Conference were marked 
by much reserve, not to say mistrust. But the Delegates 
soon lost these feelings ; and, in the words of Lord Paunce- 
fote, the cliief British representative, before they liad 
been at work a fortnight a remarkable change came over 
the spirit of the Conference, and it was discovered that 
with a little good will it would be possible to arrive at 
a common understanding oii some of the questions pro- 
pounded by tlie Circular of tlie Count MouravielT.” The 
Conference sat till July 29, 1899, when its Final Act was 
signed by all the Plenipotentiaries. It will be impossible 
to review its proceedings in detail. Results only can be 
given here, and they must be severely summarized. They 
can best be grouped under the headings dealt with respec- 
tively by the three great Committees on whom fell the 
effective work of the Conference. We begin then with 


Disarmament and tlie lAmitation of Present Armaynents. 

The difficulties in tlie way of simultaneous and jiropor- 
tionate disarmament were too serious to be overcome. More- 
over, when the Russian proposals for preventing the eonstant 
increase of existing armaments came to be examined, tJiey 
were found to involve exceptions and provisos wliiifh could 
not be adjusted with fairness. Colonial troops, for instance, 
were not to be placed under the restrictions a[iplying to the 
peace effectives of standing armies ; and it was immediately 
pointed out that,^ thougii Siberia was a Russian coiony, 
every Siberian regiment could easily be brought by rail to 
any point in Europe where Russia was carrying on military 
operations. All attempts to surmount the inherent difficul- 
ties of the problem failed ; and in the end the Conference 
was reduced to the passing of a unaniinoiis resolution to 
the effect that tlie restriction of military budgets was highly 
2x 
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desirable ‘‘for the increase of the material and moral wel- 
fare of mankind,” and the expression of a wish that the 
Governments represented at the Conference should “ examine 
the possibility of an agreement as to the limitation of armed 
forces by land and sea, and of war budgets.” The second 
Committee dealt with 


The Laws of War, 

Fortunately its labors were crowned with a far greater 
degree of success that were those of the Committee on Dis- 
armament. It produced two important Conventions, — one 
concerned with the Laws of Warfare on Land, and the other 
with the Adaptation to Maritime Warfare of the Principles 
of the Geneva Convention. These were signed by the great 
majority of the powers represented at the Conference, and it 
was agreed that the adhesion of the others could be given up 
to December 31, 1899, Moreover, those who were not repre- 
sented might give their assent at any time. 

The Convention concerning the rules of land warfare was 
based upon the propositions of the Brussels Conference of 
1874. It contained a Code of sixty Articles, divided into 
four sections, dealing respectively with Belligerents, Hos- 
tilities, Military Authority over Hostile Territory, and the 
Internment of Belligerents and the Care of tlie Wounded in 
Neutral Countries. The differences between this Code and 
the Brussels Conference Code are too minute and detailed to 
be set forth here. The principal additions are concerned 
with prisoners of war and the Relief Societies formed for 
their aid. In addition to the Convention, three Declarations 
were drawn up and signed by many of *the powers. The 
first bound the contracting parties to prohibit for five years 
the launching of projectiles and explosives from balloons. 
The second forbade ‘Hhe use of bullets which expand or 
flatten easily in the human body.” The third ordered 
abstention from ‘‘ the use of jM'ojectiles the object of which 
is the diffusion of asphyxiating or deleterious gases.” 
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The Convention on Maritime Warfare extended the prin- 
ciple of neutralization to persons and things devoted to the 
service of the sick, wounded, and wrecked belonging to bel- 
ligerent fleets* Hospital ships were exempted from capture 
if they were devoted by the states concerned solely to their 
humane purpose, and if their names were communicated to 
the belligerent powers before they were employed. Hos- 
pital ships equipped by individuals or relief societies belong- 
ing to a belligerent received the same immunities, provided 
that they had an oflicial commission and their names were 
notified to the other belligerent. Neutral hos])ital ships 
were to receive an official commission from their own state 
and to liave their names notified to both the belligerents. 
These neutralized ships were not to be used for any inilitary 
purpose, nor were they to hamper in any way the movements 
of the combatants. During an engagement they were to 
act at their own risk ; and the belligerents wove to have a 
right to control and visit tlieni. The religious, medical, and 
hospital staff of the ships were not to be made jirisoners of 
war; and, in sliort, received the same immunities which the 
Geneva Convention gives to their fellows on land. The 
question of the exemption of private property fi'cin capture 
at sea was ruled out of the scope of the Conference ; but in 
the Final Act a wish was expressed that it, together with 
the further question of tlie bombardment of jiorts, towns, and 
villages by a naval force, might be referred to a sulisequent 
Conferenoe for consideration. 

These were excellent results ; but the greatest triumph 
of the Conference was reserved for the Committee on 


Mediation and Arbitration. 

It drew up a Convention which dealt first with Good 
Offices, Mediation, and Enquiry, and secondly with Arbitral 
Courts and Arbitral Procedure. The .articles concerned 
with the former did little more than recommend signatory 
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powers unconcerned in any dispute that might arise to offer 
their good offices or mediation to the states at variance. 
But one new idea was embodied in them at the instance of 
the United States. Article VIII. suggested that each of the 
parties to an international quarrel should choose a power, 
and these two powers should for thirty days discuss the 
matter in dispute with a view to a peaceful settlement, their 
principals in the meanwhile refraining from all direct com* 
munication on the subject. It will be interesting to see 
whether future years furnish any instances of the use of this 
novel method for eliminating passion from a dispute. Inter- 
national Commissions of Enquiry were suggested, when a 
dispute arose about matters of fact, and neither the honor 
nor the vital interests of the parties was involved. The 
report of such a Commission was to be limited to a statement 
of facts, and the conflicting powers were to be left free t<? 
act upon it or not at their discretion. 

With regard to Arbitration, a very important step in 
advance was taken by the creation of a Permanent Court 
which was to be competent to try all cases unless the parties 
agreed to institute a special tribunal. It was at first proposed 
that the signatory powers should be bound to submit to the 
Court disputes which they could not settle by diplomatic 
means. But the opposition of Germany prevented the adop- 
tion of any compulsory scheme, and resort to Arbitration 
was left to the will of the powers as occasions arose. The 
great thing gained was tlie establishment of a I^ermanent 
Court. Each signatory power was to nominate four mem- 
bers. From the list of persons thus selected tlie conflicting 
powers were to choose their Arbitrators, and, if they could 
not agree, each part)'- was to choose two, and the four thus 
chosen were to select an umpire to sit with tliem and try the 
case. The representatives of tlie signatory powers accredited 
to The Hague were to be formed into a Permanent Adminis- 
trative Council, with the Netherland Minister for Foreign 
Affairs as their chairman. The business of the Council is 
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to establish an International Bureau and control its proceed- 
ings, The Bureau is to be the Record Office of the Per- 
manent Court. The archives are to be in its keeping, and 
it is to conduct all administrative business. Its premises 
and staff at The Hague are to be at the disposal of the 
powers for the operations of any special Board of Arbitra- 
tion. Elaborate rules of arbitral procedure were embodied 
in the Convention, but the parties to a case were to be free 
to make others for themselves if they pleased. 

It remains to be seen whether the labors of the Con- 
ference are really ““fraught with the highest promise for 
the advancement of civilization and the good of mankind.” 
Much depends upon mankind. If the nations, or any con- 
sidcrable number of them, are really desirous of abating war 
and promoting the spread of Arbitration, tliey have in the 
machinery provided by the Conference an excellent means 
of carrying their desires into effect. It will be easy in 
future to arbitrate. No long and difficult negotiations as 
to the constitution of a tribunal will now be necessaxy, just 
when the parties to the dispute have waxed wai*m over the 
original ground of quarrel. They will liave but to select 
their judges from a long list already in existence, and the 
rest will follow as a matter of course. But while Arbitra- 
tion has been made easy, war has not been rendered difficult. 
It is still open to states to engage in it, when they will, and 
as often as they wull. The character of peoples, and not the 
machinery of courts, will in the last resort decide whether 
peace and good will shall prevail among the nations. 



SECTION VI. 


COKTRABAND OF WAR AJN1> COKTINTTOOS VOYAGES. 

The war of 1899-1900 between Great Britain and the 
Boer Republics of South Africa brought into promincmce a 
question analogous to those connected with the application 
of the doctrine of continuous voyages to contraband of war. 
Neither the Transvaal nor the Orange Free State possessed 
a port ; but only fifty miles of railway separated the Portu- 
guese harbor of Lorengo Marques in Delagoa Bay from the 
Transvaal frontier, over which the rails ran to Pretoria. 
From the commencement of hostilities a constant stream 
of recruits and supplies passed over this route on their 
way to the Boer armies. Great Britain watched Delagoa 
Bay with her cruisers, but failed to stop the influx, owing 
to the great difficulty of proving that goods were really 
on their way to a belligerent destination, or men were 
really organized bands of recruits for the fighting services 
of the enemy. Lorengo Marques, being neutral, could not 
be blockaded ; and there can be little doubt that it was 
much more valuable to the Boers than it could have been 
had they possessed it themselves. 

In December, 1899, and January, 1900, three German 
vessels were seized by British cruisers. The Herzog car- 
ried provisions, and a number of passengers who were sus- 
pected of being recruits for the Transvaal forces. The 
JBimde%rath^ which was a mail stejimer, was deemed to have 
on board ammunition and combatants, while the General 
was seized on suspicion of being engaged in carrying con- 
traband. All were subsequently released, and Lord Salis- 
bury gave an undertaking to Germany that in future no 
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search should be instituted till the vessels subjected to it 
had proceeded beyond Aden or any other place equidistant 
with Aden from Delagoa Bay, He also promised to endeavor 
to find some means of exempting mail steamers from deten- 
tion unless they were obviously engaged in carrying contra- 
band or performing unneutral service. 

In the course of the controversy which took place between 
the British and (lerman foreign offices, Count Bulow com- 
mitted himself to the crude doctrine that neutral ships 
plying between neutral ports could not be liable to inter- 
ference. To constitute the offence of carrying contraband 
a belligerent destination was essential, and tlierefore there 
could be no contraband when tlie voyage was from neu- 
tral port to neutral port. He cited in favor of this view 
the supposed action of Great Britain in tlie case of the 
Springhok^ and a piissage from the British Admiralty Man- 
ual in which it was laid dowm that the destinalion of the 
vessel Avas conclusive evidence of the destination of the 
goods on board. Now the Springbok was dealt with by 
the United States Courts as a case of blockade ratlier than 
contraband ; and it is not true that Great liritaiu pro- 
tested against the judgment of the Supreme Court, tliough 
undoubtedly it has been very generally condemned. As for 
the Admiralty Manual, Lord Salisbury argued that it was 
not an authority for modern conditions of trade and warfare, 
and that the passage referred to did not cover the case in 
dispute. He was able to cite a passage of opposite tenor 
from the great German jurist, Bluiitschli. 

Leaving the controversy betweexi the two statesuien as it 
stands in the despatches, let us pass on to review the reason- 
ableness of the German claim, and the autliorities Avhich 
bear upon it. If it were conceded, the offence of carrying 
contraband might be expunged from the international code. 
Nothing would be easier for neutrals than to supply a bel- 
ligerent with all he needed for the prosecution of his war. 
Is France a party to a great armed struggle ? Then pour 
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arms and ammunition into the neutral port of Antwerp, and 
let the railways carry them to the French arsenals. Is 
Gernianj^ ? Then send her munitions of war through the 
harbors of neutral Jutland. Is Italy? Then use Nice 
or Trieste in the same fashion. In fact, Great Britain is 
the only European state which could not obtain all The 
supplies she wished for by land carriage from neighboring 
neutral ports, with which, according to the doctrine in 
question, neutrals would be free to trade in contraband 
without the slightest hindrance from the other belligerent. 
A proposition which involves such consequences must be 
supported by a great weight of authority before it can claim 
acceptance. 

But when we come to examine the authorities we find that 
they all point in the other direction. In the American Civil 
War the Supreme Court of the United States condemned 
the cargo of the Peterhoff on the ground that the contraband 
goods carried by the vessel into the neutral Mexican port 
of Matamoras were not intended to be sold there as a matter 
of trade, but were destined for the use of a Confederate force 
encamped in the vicinity, to which tliey were to be conveyed 
by land carriage. In 1896, during the war between Italy 
and Abyssinia, a Prize Court sitting in Home condemned the 
Doekvyk^ a Dutch vessel trading between the nentral port 
of Rotterdam and. the neutral i)ort of Jiboutil in French 
Somaliland. Tliis latter port was the avenue of external 
trade for Harrar in the southeast of Abyssinia, and the 
court held that the munitions of war found on board the 
vessel were destined to be carried overland to the Abys- 
sinian armies. These are recent cases, and they support 
the conclusion arrived at by the Institute of International 
Law at Venice in 1896. It then laid down that a destina- 
tion of contraband goods to an enemy is shown, even when 
the vessel which carries them is bound to a neutral port, if 
by evident and incontestable proof it is made clear that the 
goods are to be taken on from the neutral port to tlie enemy, 
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as the final stage of the same commercial transaction. The 
fundamental distinction lies between sending the goods to 
purchasers or agents in the neutral port, and sending them 
thither with instructions that they should be forwarded 
thence by sea or land to a belligerent force or arsenal. In 
the first case a good market is sought ; and it is no concern 
of the consignor’s that his goods, sold hona fide in the 
neutral market, are bought by or for a belligerent. His 
own transaction ends with the sale. Neither his vessel 
nor the munitions of war it carried are liable to confisca- 
tion. In the second case the sending of the goods to the 
belligerent is part of the same commeriiial transaction as 
tlie sending them across the sea. Tlie final destination taints 
the whole transaction ; and the cargo, if not the vessel, can 
be captured and condemned by the other belligerent. 









